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PREFACE 


HE motive from whence this compila- 
tion has originated, (for theſe ſheets 
can hardly deſerve a higher name) was the 
daily experience of the author and others of 
the miſchiefs attending the negle& of that 
which every man owes to his family, 
ends, or dependants, in the diſpoſal and 
ſettlement of his property by Will. A neglect 
ariſing from a variety of cauſes; the ſudden- 
neſs and violence of bodily indiſpoſitions, the 
diſtance of legal aſſiſtance, and the frequent 
mental incapacity of many perſons to act for 
themſelves in this conjuncture. 2 


The author thinks it neceſſary to inform 
his readers, that this is not intended as a 
treatiſe on all the nice diſtinctions which have 
ſo long ariſen and ſtill continue to ariſe on the 
conſtruction of Wills: the legal queſtions 
Which are ſo repeatedly conteſted in courts of 
Juſtice are beyond the underſtanding of the 
common claſs of men, who cannot eaſily com- 
prehend ſubtleties familiar to a lawyer. This 
„ Aa work 


neren 
work is meant for the uſe of ſuch perſons 
chiefſy as are not acquainted _ with the 


to be inſtructed how to act ve Tag being 
under the neceſſity of communicating the 


knowledge of their private affuirs to any other 


3 2 * 
perſon. = 1 1 
# a 3 A 


It has been ade lamented, even from 


the bench, and at the bar, that the conſtruc- T 


tion which: the law inforces in certain caſes 
of Wills has been, ſuppoſed, and ſomnetimes 
acknowledged, to be. directly oppoſite to tho 
real intent of the maker of the Will; owing 
to the contrary, though legal: conſtruction of 
the words:in which he had choſen to expreſs 
that intention. The , neceſlity, however, of 
abiding by rules laid down on the mature 


conſideration of ages, has overbalanced.: the 


reluctance which muſt have ariſen in the 


minds: of the Judges; in innumerable decifions- 
Thei!public good and ſafety required the ſa- 


crifice of private intereſt, and theſe deciſions 
muſt ſerve as beacons to warn all perſons 
againſt: ſettling matters of moment without 
legal advice and aſſiſtance: but unfortunately 
this is not always at hand, nor indeed in the 
power of every one; and oftentimes in thoſe 


inſtances where it is of the greateſt import- 


ance, the time unavoidably taken up in pro- 


curing it puts an end i n OY of Pro- 
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ela ; Blackſtone, in che. introduction to 


his — Commentaries on the Laws of 


England, inforcing the neceſſity of a compe- 
tent knowledge” of law to every perſon, re- 
commends ſome acquaintance with the law of 
Wills to' phyficians and-apothecarics, to enable 
them to afford affiftance - to their patients in 


this inſtance as well as in their profeffional 


capacity. Fhe utility of this knowledge muſt, 
I'think, forcibly ſtrike thoſe gentlemen; and 


if in country villages the clergy would —— 


their thoughts a little to this matter, it mij 
be no ſmall ſtep towards preparing the Wind 


of the ſiok, and putting them into a ſituation 


the better = Fn to thoſe offices which ate 


more peculiarly within the province of the 


divine to enforce and aſſiſt in. This was the 


opinion of our anceſtors, with whom it-was a 
general rule to call in the olergyman of the 


pariſh to aſſiſt in making the Will, Which was: 


then deemed a ſolemn and almoſt indiſpenſable 
act, even by thoſe who had but little to diſ- 
poſe of. And repeated inſtances of this oc- 
cur in the old regiftries of Wills, where the 


name of the curate continually appears as a 


witneſs, and by whoſe exhortation chiefly we 


may ſuppoſe they were in general made from 
the — 1 univerſal cuſtom of pious bequeſts 


for the benefit of the ſoul of the deceaſed. If 
this were a ſuperſtition, it muſt be allowed 


that it was, as to this point at leaſt. a benefi- 


cial one; and it would be well if other mo- 
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tives as ſtrong would at this day produce the 
— Gee | | 
Theſe conſiderations have induced the au- 
thor to compile the following ſheets, that a 
book may be always at hand, to which in- 
ſtant application may be made in thoſe caſes 
of extreme neceſſity, when every moment is 
precious; and by means of which many at 
leaſt of thoſe fatal miſtakes and omiſhons now 
daily committed may be avoided, law ſuits 
prevented, and the peace of families thereby 
ſecured. 


It is not a very eaſy matter, particularly for 
thoſe unverſed in law, to know what will 
become of their lands and goods at their 
death, in caſe they make no Will. Falſe con- 
eluſions, therefore, often ariſe, and many a 
perſon omits making his Will, or altering it. 
after it is made, as circumſtances may require; - 
ſometimes not conſidering, but more fre- 
quently not even knowing what is the conſe- 
quence of his omiſſion. To give the in- 
formation ſo neceſſary, not only for this pur- 
poſe, but alſo to guide every one in the duties 
of an executor, the author has, in a ſeparate 
chapter, ſhewn how the law diſpoſes of the 
eſtate and effects of ſuch as die without Will, 
and this he hopes in a manner ſatisfactory to 
every capacity, 
He is ſufficiently aware of the defects which 
| muſt inevitably ariſe from a firſt attempt of 

2 —- this 


3 


b PEEP 4 CH ix 
3 this nature; he ventures to call it a firſt 
attempt, ſince whatever has already appeared 
on this ſubje& has been addreſſed to the pe- 
ruſal and conſideration, and ſuited chiefly to 
the comprehenſion, of —_ only; which is 
the reaſon why much excellent knowledge lies 
dead and unnoticed by the many who wiſh to 
have advice conveyed to them in a way ſuited 
to common capacities. For theſe reaſons the 
author has been particularly cautious in the 
uſe of law terms; but at the ſame time has 
taken great care that the directions here given 
ſhould in themſelves be ſtrictly legal; and 
that, though not extended beyond the com- 
mon occurrences of the middling ſtate of life, 
= they may ſerve as a faithful guide on thoſe 
3 occaſions. The forms are ſuch as, he hopes, 
may be depended on; and the directions ſuch 
as are intended to prevent any miſtakes in the 

plication of them. He truſts himſelf, 
thatefors to the indulgent public, with the 
conſciouſneſs of having at leaſt made an eſſa 
towards affording the aſſiſtance ſo mo 
wanted; and erected the firſt guiding-poſt in 
thoſe roads where many have —_ wandered 
in error and „ 
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TO THIS DENT a0 aro 


SECOND, EDITION, 


E great enceuragement bie ane 
little work has met with (a large 
impreſſion having been ſold in a few months 
ume) has wy much ' gratified the author, 
ingly 1 to find that an 
attempt ſo well meant, has not heen found 
entirely deficient in its execution. The. 
preſent edition differs from the firſt only by 
the addition of a few explanatory ages, 
which to ſome friends, who had given the 
book a peruſal, ſeemed neceſſary, 4 order to 
render it more compleatly uſeful to thoſe who 
have no other knowledge of law, _ "WAG 
can be obtained from thee work itſelf. 


. Temple, 
| Dec. 1705. 
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CHAPTER I. 


5. What a Will or T, eftament is.—The Difference be- 
 jſween them —Diſtinfion between Written Wills 
and Verbal, or Nuncupative ones. 

$ 2. Rules as to the latter. | 

$ 3. What a Codicil is. 

$ 4. 1f more Wills or Codicils chan one are found. 

$ 5. Rules as to. the Execution of Wills, and 1 are 

Proper or improper to be Witneſſes. 

; 6. how its appr of Wills. 


Fs 


1. \HE ſhort ond plain definition of a Will or 
| Teſtament 1 is, that it is © the legal declara- 

tion of a man's intentions of what he wills to be per- 

| formed after his death; a Will or Teſtament being 

of no force till after the death of the teſtator or 

| perſon making i eee 


A Will and a Teſtament, ſtrictly peiking are not 
3 of the ſame meaning: a Will is properly 
limited to land, and a Teſtament only to perſonal 
eſtate: and the latter ber bun executors, who are 
B named 
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named, to take care and fee it performed. Wills 

by which lands are diſpoſed of are Tegulated by ſe- 

veral acts of parliament made for the purpoſe, and 
are a conveyance unknown to the old common law, 
which permitted a man only to diſpoſe of his goods 
or perſonal property; but in a courſe of time the 
words have come to be applied indifferently to a 
diſpoſition of lands or goods, which ate frequently 
and continually diſtributed and deviſed at the ſame 
time by the ſame Will. 


Upon the notion hat a deviſe of land by Will is 
merely a ſpecies of conveyance, is founded the follou- 
ing diſtinction between ſuch deviſes and diſpoſitions 
of perſonal eſtate; that a devife off a man's goods 
and perſonal property will operate upon all ſuch 
perſonal eſtate as the maker of the Will dies poſ- 
ſeſſed of, at whatever diſtance of time he may die 
after making the Will: but a deviſe of freehold 
lands or real eſtate will only operate on ſuch eſtates 
as were his at the time of executing: and publiſhin 
his Will; ſo that lands purchaſed after making the 
Will, cannot paſs under any deviſe in that Will, un- 
leſs the Will ſhall have been legally and formally 
republiſhed ſubſequent to the purchaſe or contract, 


and which republication is conſidered in law as 
making a new Will. | 3 


4 * 
* 3 
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Theſe Wills and Teſtaments are divided into two 


. 
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52. AxuNcbrATIVR WI LL, then; or one made (as 


ahene mentioned) by word of mouth, extends only 
to the perſonal property of the teſtator, and is his 
intention, declared in his laſt hours, before a ſuffi- 


cient number of witneſſes, and afterwards reduced 


to writing. 


As theſe verbal Wills Chir were SN more 
in uſe than at preſent, when the art of writing is 
become more univerſal) are liable to great impo- 
ſitions, and may occaſion many perjuries, an act 
of parliament (29 Cha. 2. c. 3. commonly called the 
Statute of Frauds) enacts, 


* 11 


iſt; That no written Will ſhall a. 3 * 


altered by a ſubſequent nuncupative one, except the 
ſame (the nuncupative Will) be in the life time of 


the teſtator put in writing, and read over to him 
and approved; and unleſs the ſame be proved to 
have been ſo done by the oaths of three witneſſes 


at the leaſt, who muſt be ſuch. as are admiſſible 


upon trials at common law; that is, a whoſe 


wad or competency no objection can be made. 
That no nuncupative Will ſhall be good 


5 the eſtate thereby bequeathed ſhall exceed 


the value of 3ol which is not proved by the oaths 
of three witneſſes at the leaſt, who were preſent at 


che. making of it, nor unleſs it be proved that the 


teſtator, at the time of, , pronouncing. the ſame, did 
bid the perſons preſent, or ſome, of them, bear wit- 


neſs, that ſuch was his Will, or to that effect; nar 


unleſs ſuch 7 patiy: Will were made in the time 
of tlie laſt ſickneſs, of the deceaſed, and in the 


houſe of his Habitation or fy Ang, or * he 
of ten days or 


hath been reſident for t 
more before the making of Fa 
1 2 
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| (43 
ſuch perſon was ſurprized, or taken ſick, being 
from his own houſe, and died before he returned. 


3dly, That after fix months paſſed after the ſpeak- 
ing of the pretended teſtamentary words, no teſti- 
mony ſhall be received to prove any nuncupative 
Will, except the ſaid teſtimony, or the ſubſtance 
thereof, were committed to writing within ſix days 


after the making the ſaid Will. 


4thly, That no letters teſtamentary or probate 
of any nuncupative Will, ſhall pafs the. ſeal of any 
court till fourteen days at leaſt after the death 
of the teſtator; nor ſhall any nuncupative Will be 
at any time received to be proved, unleſs proceſs. 
have firſt iſſued to call in the widow and next of 
kindred to the deceaſed, that they may conteſt the 
ſame if they pleaſe. Soldiers and ſailors) in actual 
ſervice may diſpoſe of their moveables, wages, and 
perſonal eſtate, as they might before this act. 


The legiſfature has, by the above reſtrictions, 
provided againſt any frauds in ſetting up nuncu- 
pative Wills, by ſo numerous a train of requiſites, 
that the thing itfelf is fallen into diſuſe, and is 
hardly ever heard of but in the only inſtance where 
favour ought to be ſhewn to it, when a perſon is 
furprized by ſudden and violent ſickneſs. 


The words by which the deviſe is made muſt be 
ſpoken with an intent to bequeath, not any looſe, 
1dle diſcourſe in his illneſs; for the ſick man muſt 
require the by-ſtanders to bear witneſs of fuch his 
intention: the Will muſt be made at home, among 
his family or friends, unleſs by unavoidable acci- 
dent, to prevent impoſitions from ſtrangers; it 
muſt be in his laſt ſickneſs; for if he recovers, he 
may alter his diſpofition, and has time to make a 
written Will. It muſt not be proved at too long a 

| "* - - -citance 
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diſtance from the teſtator's death, leſt the words 
ſhould eſcape the memory of the witnęſſes (but 
| which is permitted to be remedied by their writing 
| down within ſix days what they heard the teſtator 
fay); nor yet too haſtily, and without notice, leſt 
the family of the teſtator ſhould be put to incon- 
venience or ſurprized. 5 1 11255 | 

The law alſo takes notice of a particular gift, 
made by. any one in contemplation of immediate 
death, and this is called donatio caus4 mortis (a gift 
in proſpect of death); and is where a man being ill, 
and expecting to die, gives and delivers ſomething 
to another, to be his in caſe the giver dies; but if 
he lives, he is to have it again. In every ſuch gift 
there muſt be @ delivery made by the grver himſelf, 
or ſome perſon by his order, in his laſt ſickneſs, 
while he is yet alive; for the gift will not be good 
if the delivery is made after his death. This de- 
livery, however, may be made either to the perſon 
himſelf for whom the gift is intended, or to ſome 
other for his uſe, which will be equally effectual, 
== © as it is made in the life time of the party 
giving. >| 1 


8 3. A Copieri is a ſupplement to a Will, or an 
addition made by the perſon making the Will, an- 
nexed to and to be taken as part of the Will itſelf, 
being for its explanation or alteration; to add ſome- 
thing to, or to take ſomething from the former 
diſpoſitions; or to make ſome alteration in the 
quantity of the legacies, or the regulations contained 
nin the Will. This Codicil may alſo be either written 
or verbal, under the ſame reſtrictions as above 
mentioned with reſpect to Wills. | 


= Whenever a Codicil is added to a Will or Teſta- 
| ment, and the teſtator declares that the Will ſhall 
b 1 15 B 3 M0 
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be in force, in ſuch caſe if the Will happens to be 

void for want of the forms required by law in the 
execution, or otherwiſe; yet it ſhall be good as a 
Codicil, and ſhall be obſerved by the adminiftrator. 
And though executors cannot regularly be appointed 
in a Codicil, yet they may be ſubſtituted in the 
room of others named in the Will, and the Codicil 
is ſtill good. If Codicils are regularly exccuted and 
witneſſed, they may be vey as Wills, and ſo if 
they are found written by the teſtator himſelf, they 
ought to be taken as part of the Will, as to the per- 
ſonal eſtate, and proved in common form by wit- 
neſſes, to the hand writing of the perſon making 
the Codicil, and by giving an account when, where, 
and how the ſame was found. a. 


$4. Ir two Wills are found, and it does not appear 
which was the former or latter, both are void; bur 


if two Codicils are found, and it cannot be known. 


which was firſt or laſt, and one and the ſame thing 
is given to one perſon in one Codicil, and to another 
pre in another Codicil, the Codicils are not void, 

ut the perſons therein named ought to divide the 
thing betwixt them. But if the dates appear to 
the Wills or Codicils, the latter Will is always to 
prevail, and revoke the former; as alſo the latter 
Codicil, as far only as it is contradictory to the for- 
mer; but as far as the Codicils are not- contradic- 
tory, they are allowed to be both in force. Far 
though I make a laſt Will and Teſtament irrevoca- 
ble, or unalterable, in the ſtrongeſt words, yet I am 
at liberty to revoke or alter it, becauſe my own act 
or words cannot alter the diſpoſition of law, ſo as 
to make that irrevocable which in its own nature 
is revocable. And if in the ſame: Will there are 
tuo clauſes or deviſes totally repugnant and contra- 

dictory to each other, the latter clauſe or deviſe 
> Co, ſhall 


1 mall take effect, on the fame principle as reſ pects 
prior and ſubſequent Wills. ee eee 


§ 6. With regard to the execution of Wills, ſeveral 
regulations have been made by the law, in order to 
guard againſt any frauds in the diſpoſition of land 
and real eſtate, that having been always conſidered 
as of the greateſt conſequence. As to ſuch Wills as 
diſpoſe of goods and. perſonal property only, if 
the Will is written in the perſon's own hand who 
makes it, though it has neither his name or ſeal to 
it, and though there are no witneſſes to it, the law 
has determined it to be good, if ſufficient proof 


aan be obtained of the hand writing. And even if 
it is in another perſon's hand writing, though not 
2X ſigned by the: teſtator, it will be good, if proof 


can be produced that it was made according to his 
XZ inſtructions; and approved of by him. But as 
many miſtakes and errors, not to ſay misfortunes, 
muſt often ariſe from ſo irregular a method of pro- 
_ceeding,. it is the only ſafe and ſure way for a perſon 
at the time he executes his Will, if it is only of 
perſonal eſtate, to call in two witneſſes, who may 
ſee him ſign and feal jt, and to whom he may de- 
clare it to be his laſt Will, and deſire them to wit- 
neſs it: by this means leaving leſs to chance, and 
rendering theſe who come after him free from. diffi- 
culties. VVV 
As to the diſpoſition of land by- Will, it is ex- 
preſsly provided by the act of parliament before 
mentioned (29 Car. 2. c. 3.) that all deviſes of 
lands and tenements ſhall not only be in writing, 
but ſhall alſo be ſigned by the party ſo deviſing the 
ſame, or by ſome other perſon in his preſence, and 
by his expreſs direction, and ſhall be witneſſed and 
ſubſcribed in the preſence of the perſon deviſing, by 
5 N Ba - ” three 


s 


6 


three or four credible witneſſes; or elſe the deviſe 


will be catirely void, and the land will deſcend to 
the heir at law. | 


In the conſtruction of the above act of parlia- 
ment it has been adjudged, that the name of the 


perſon making the Will, written with his own hand at 
the beginning of his Will, as «© I John Mills do 
make this my laſt Will and Teſtament,” is a ſuffi- 


cient ſigning, without any name at the bottom. But 


the ſafeſt way is to ſign the name not only at the 


bottom or end of the Will, but, as is uſual and re- 


cular, at the bottom of each page or ſheet of pa- 


per, if the Will contains more than one; and the y 


witneſſes to the Will, ſeeing the teſtator ſign all the 
ſheets, and put his ſeal (though that is not abſo- 
lutely neceſſary in law) as well as his name to the 
laſt ſheet, muſt write their names under the atteſta- 
tion in the laſt ſheet only, as in the ſeveral forms 
in the Appendix. | 2 1 05 
It has alſo been determined that though the wit- 
neſſes muſt all ſee the teſtator ſign the Will, or at 
leaſt acknowledge the ſigning, yet they may do it at 
different times; but they no all ſubſcribe their 
names as witneſſes in his preſence, leſt by any — 
bility they ſhould make a miſtake: and that a 


Will is good, though none of the witneſſes ſaw the 


teſtator aZually ſign it, if he owns it before them to 
be his hand writing. And it is remarkable that 
the act of Car. 2. does not ſay the teſtator ſhall ſign 
his Will in the preſence of the three witneſſes, but 
requires theſe three things; firſt, that the Will 
ſhould be in writing; ſecondly, that. it ſhould be 
ſigned by the perſon making the ſame; and thirdly, 
that 1t ſhould, be ſubſcribed by three witneſſes, in 
his preſence. But it is not at all neceſſary that the 
witneſſes ſhould be acquainted with the — 
| | O 


A 
- BY 
£2.00 
5 
*% 
22 
NS 
OE + 
X 3 
* 
3 
12 
"A 
p %. 2 
8 


FR ED ens 4} 2 . Ze 


. 3 3 Fm 
F- | LF 
car il 5 


— — 4 Ed 1 * 2 


. Hege, fe Z = 


* 


(9) 
of the Will, provided they are able, when called on, 
to identify the writing; 2. e. to ſay that the paper then 

W ſhewed them is the ſame they ſaw the teſtator ſign. 


The law, in order to avoid ſetting aſide Wills on 
mere niceties, has alſo ſettled, that though the act of 
W parliament has required that the vitneſſes to the 
= Will ſhall witneſs it in the teſtator's preſence, (in 
W order to prevent obtruding another Will in the place 
of the true one) yet it is enough that the teſtator might 
ſce the witneſſes; it 18 not neceſſary that he ſhould 
actually ſee them ſigning ; for otherwiſe, if a man 
= ſhould but turn his back, or look off, it might 
= make the Will void. And in a caſe where the teſ- 
tator defired the witneſſes to go into another room, 
ſeven yards diſtant, to witneſs the Will; in which 
room there was a window broken, through which 
the teſtator might ſee them; it was by the court ad- 
= judged to be a witneſſing in his preſence. But if a 
MW Will is executed at one time, and at another time 
= afterwards the witneſſes put their names to it, the 
teſtator being then inſenſible, this will not be a 
good Will, as it cannot be ſaid to be witneſſed in 
is preſence, if he is unconſcious of what is paſſing. 


It is a determined point, that a Will deviſing co- 
= pyhold land, witneſſed by one or two witneſſes, or 
even without any witneſs at all, is ſufficient to de- 
clare the uſes of a ſurrender of ſuch copyhold lands 
made to the uſe of his Will; and the reaſon is, be- 
cauſe the party to whom the land is given becomes 


entitled to it by means of the ſurrender, and not by 
the Will. | : 


= It is neceſſary alſo to be careful who are made 
=_— witneſſes to the Will. And here the ſafeſt method 
is to call in three indifferent perſons, (if there is 
any deviſe of lands in the Will, otherwiſe if the 9 

: | | all 


„ 

Will reſpects only perſonal eſtate, two will be ſuffi- 
cient) who have no legacy given them by the Will 
or Codicil which they are required to witneſs the 
execution of, and not being creditors, at leaſt not 
conſiderable ones, to the perſon making the Will; 
rticularly if, as is oſten the caſe, the land is made 
ubject by the Will to the ꝓayment of debts. For 
by an act of parliament (25 Geo. 2. c. 26.) if any 
perſon who has a legacy left him by a Will is a wit- 
neſs to that Will, he loſes the legacy, it being made 
abſolutely void. And though the teſtimony of 
_ creditors who are witneſſes to the execution of a 
Will muſt be admitted, yet it may affect their credit 
vith a jury, ſhould the Will be diſputem. 


$6. Tur republication of Wills has already been 
mentioned, and it may be right here to ſay a few words 
concerning it. A Will as to the diſpoſition of land, 
and in ſome other circumſtances, takes effect, or is 
hindered from doing ſo, according to its date, and 
it may be neceſſary ſometimes, on certain occaſions, 
as after mentioned, to renew it, as it were, or in 
fact to make a new. Will. And if the teſtator is ex- 
actly of the ſame mind, as to the method of the 
diſpoſal of his property, and circumſtances only re- 
quire that the Wil ſhould bear date at any particular 
time, the perſon who makes the Will ſhould call in 
three proper witneſſes, (agreeable to the foregoing 
directions) and before them declare the ſignature to 
be his hand writing, and uſe the ſame forms as in 
the original execution. And the three witneſles 
muſt fign their names to ſuch new Will or republica- 
tion, mentioning the date thereof, as in the Ap- 
pendix, Number III. 3 
We think it neceſſary in this place to inform the 
reader what amounts to a new publication, and: 


what are the effects of it. A new publication of a 
ö 


6 

ill is in truth, as we have already ſaid, making it 
new Will; ſo that after ſuch publication it has 
he force and operation of a Will juſt made at the 
me of ſuch publication. Therefore if a man by 


is Will deviſes all his lands,” and after making 


g : the Will purchaſes other lands, and then new pub- 
iches his Will, this new publication has made it a 


Wands the new purchaſed lands ſhall paſs; for there 
no neceſſity to make any alteration in this caſe in 
e Will, the words being ſufhcient upon the new 


mme of ſuch publication. 
But this rule ſhould be underſtood with the fol- 


- lowing reſtriction, viz. that the words of the Will 
be time of the new publication are ſuch as are pro- 


oer to convey the lands, and alſo ſufficiently to 


Maeenote the perſon to whom they are deviſed ; for if 
Fhere is any change with reſpect to the perſon who 
s to take the lands by the will between the time of 
oe firſt making the Will and the new publication 
f it, in ſuch caſe the new publication will not 
iter the intention of the Will as originally made, 
or change the import of the words made uſe of, 
bo as to make the perſons named in the Will take in 


ef ſuch original making the ſame. If therefore 1 
adeviſe land to Fobn and his heirs, and hn dies in 
ry life time, yet a new publication after the death 
ef Von will not make his heir take by the Will; 
or though the original deviſe was to Fon and his 
eirs, and from thence it appears to be my intention 
that his heirs ſhould have the land; yet becauſe the 
heirs were named in the Will to take by deſcent, as 


the land immediately, the deviſe to them was ren- 
| dered 


— 


ew Will, and conſequently by the deviſe of all his 


dublication to convey all the lands he had at the 


a different manner than was intended at the time 


heirs only, and not as the perſons deſigned to take 


EY 


dered void by the death of Job in my life time, 
and the new publication of the Will could not make 
it good. The publication making no alteration in 
the words of the Will, and having no other effect 
than this, that if the words in the Will are proper 
to convey and deſcribe he perſon io take, and the 
land or thing to be taken, it makes that Will, though 
of never ſo long a date, to be as perfectly new as 
if but then made. 4 | 


If a man by his Will deviſes land, and afterwards 
ſells it to another, and re-purchaſes it, and then 
republiſhes his Will, the land ſo fold and re- 
purchaſed ſhall paſs as if it had never been 
ſold; for the republication made it a new Will, 
and the words of themſelves were ſufficient to con- 
vey the land, without any addition. | 


New publication of a Will is always favoured in 
equity; and with reſpect to perſonal eſtate very ſlen- 
ger evidence will ſerve, though it 1s not fafe to truſt 
to it. As if a man ſays, My will in the hands of 
Robert ſhall ſtand ; this will amount to a good re- 
publication. But in the caſe of real eſtate, the 
republication muſt be as formal as the original ex- 
ecution. ORE | 


I think it proper to mention that no ſtamp duty 
whatever is impoſed on Wills, till after the death of 
the teftator ; when the probate or letters of admi- 
niſtration are charged with certain duties, in pro- 
portion to the value of the deceaſed's property. But 
a Will may be written by any man on unſtam 
parchment or paper. I have mentioned this as 
knowing from practice that it is a doubt with many 
unexperienced people. 2, 
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$1.1 in be may nale Wills, and 9 are by Pat pre- 
vented from doing ſo— Aliens. | 
Infant —Idiots—Childiſb Perſons— Mad People, 
or Lunatics —Perſons of mean Underflanding— 
Drunken Perſons — Perſons deaf, dumb, and blind 
— Rules and Precautions as ta the Wills 4 blind 
And illiterate Perſons. _ 
$3. Married Women—Exceptions—Perfons - under 
Fear from Threats, Sc. Eeclęſiaſtical Court 
| the Judge of Deceit in Wills of e 
„Fan. | 
$4. Traitors—Felons— Rl a fe, or Self dure 
| W af 5 


91. EGULARLY every 1 * Full 
| power and liberty to make a Will and Teſ- 
tament, who is not under ſome ſpecial prohibition 
by our law, or by cuſtom ; which prohibitions are 
prin 7 28 n three accounts. Firſt, for want 
of ſufficient diſcretion in the perſon making the 
Will. Secondly, for want of ſufficient liberty and 
free-will. And 2 8 on account of their criminal 
e. 5 „ 


It may not be ariſe; pike, firſt to mention a 
Kue which does not ſtrictly come under eithet of 
theſe heads (unleſs on fome occafions it might be 
| pore” proper to be referred to the pods An 
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make a Will, and diſpoſe of ſuch property as he 


pleaſes, contrary to the cuſtom in France, where 


the King, at the death of an alien, is entitled to all 


he is worth in that kingdom. A diſtinction is made 
in ſome of the law books, between alien friends and 
alien enemies, meaning the ſubjects of ſuch Kings 
as are at war with ours, or in peace with them ; but 
in caſe of an alien, the ſubject of a King at war with 
England, if he lives here and trades, and is not 
guilty of any unfriendly act, he is + 710k to dif- 
poſe of his goods and money as freely as any ſub- 
ject ; and this under the idea that he has the King's 
licence for ſtaying in the Kingdom, and is therefore 
in ſome degree entitled to the protection and privi- 
lege of a ſubject. But an alien (friend or enemy) 
not being capable of acquiring any right/in land 
for his own benefit, can never, therefore, have any 
real eſtate to diſpoſe of. | 8 


In the firſt claſs of prohibitions, as above arranged, 
containing ſuch perſons as are hindered from making 
Wills for want of ſufficient diſcretion, are included, 


92. INrAN rs, or perſons under age: And it is 
particularly provided by the act of 34 and 35 H. 8. 
c. 5. ſef. 14. that no perſon under the age of 
twenty-one years ſhall make a Will-or Teſtament of 
any manors, lands, tenements, or other heredita- 
ments; and a Will made by any ſuch infant will not 
be taken to be good or effectual in law, but will be 
abſolutely void, for until that time, by the common 
law of this kingdom, they are. accounted infants, 
and incapable of governing themſelves and their 
affairs. rt 1 


Yet the law allows a male infant, of the age of 
fourteen years and upwards, and a female of twelve 
: : years 


46 

years or upwards, to make a Will reſpecting only 

goods, money, and other perſonal eſtate; but as the 

eccleſiaſtical court is the judge of every teſtatorꝰs 

capacity, and dec ides on diſputes reſpecting the va- 

lidity of Wills relating to perſonal eſtates, the diſ- 

cretion of the perſon making the Will may be diſ- | 
puted there, and his capacity of deviſing, let him | 
be of what age he will. But no cuſtom can be good | } 
to enable any perſons to make a Will under the 4 
jeſpective ages of fourteen and twelve above men- 


D = an 
tioned. P = 


W idiot, or a fool, is. one 1 notwith- 1 
ſtanding ne may be of lau ful age to make a Will, +] MH 
yet has ſo little ſenſe as to he unable to number to | 61 
twenty, or to tell what age he is of, or to anſwer | "00 
any common queſtions by which means it may 

plainly appear that he has not reaſon, to diſcern f 
what is to his advantage or diſadvantage, and who, \ 
from his want of natural parts, is incapable of being 5 
informed or inſtructed by any other; and ſuch an 
idiot cannot, at any time, make a Will or Teſtament, | 
nor diſpoſe either of his lands or goods. | | \ ; 

N 


- Perſons. who are grown, childiſh, either through , 
old age or any. infirmity or diſtemper, are, 'during AL 
the continuance of ſuch incapacity, diſabled fro OP. 7 
making a Will, on the ſame ee as the idiots ” 
or natural fools Juſt mentioned. | 


Mad folks, or 13 during the time of pw 
poor any af cannot make a, Will or Teſtament, nor 
diſpoſe of any thing thereby, and that for the moſt 
forcible, of all reaſons; their — incapacity of 
Knowing what they are doing and it is a principle 
of law, that, in making of Wills, integrity, ſound- 
neſs, and perfectneſs of mind are abſolutely requi- 
8 the healch of the body: * not t being egg 5 
et 


os ( 16 5 
Vet if ſuch mad perſons have lucid (that is, clear 
or calm) intervals of reaſon, then during the time 
of ſuch intervals, if they are fully poſſeſſed of a ſound 


and diſpoſing memory and underſtanding, they may 
make their Wills, which will be good in law. 


Every perſon, however, is preſumed to be of 
perfect mind and memory, unleſs the contrary is 
proved; and therefore, if any one attempts to call 
in queſtion or overthrow the Will, on account of any 
ſuppoſed madneſs, or want of memory in the teſtator, 
he muſt prove ſuch impediment to have exiſted pre- 
vious to the date of the Will: but people of mean under- 
ſtanding and capacities, neither of the wiſe ſort nor 
of the fooliſh, but indifferent betwixt both, even 
though they rather incline to the fooliſh ſort, are not 
hindered from making their Wills. The law will 
not ſcrutinize into the depth of a man's capacity, 
particularly after his death, if he was able to con- 
duct himſelf reaſonably in the common courſe of 
life, as it might be opening a wide door to ſupport 
pretenſions of fraud or impoſition on the teſtator. 


He who is overcome with drink is equally inca- 
pable of uſing his reaſon, during his drunkenneſs, as 
a madman; and therefore if he makes his Will at 
that time, it is void in law. ö 


Perſons born blind, deaf, and dumb, are inca- 
able of making a Will, as they want the common 
inlets of underſtanding, and are incapable of having 
any deſire of bequeathing or obtaining any know- 
| ledge with reſpect to property, or the diſpoſal of it, 
and are in as helpleſs and ignorant a — as 
ideots themſelves; and even thoſe who are only deaf 
and dumb by nature, cannot make any Will, unleſs 
it very manifeſtly appears, by ſtrong and convincing 
proofs, that ſuch perſons underſtand what a Will 
| means, 


(21 1 
means, and that they have a deſire to make a Will; 
for if they are poſſeſſed of ſuch underſtanding and 


deſire, then they ma 
their intentions. 


y, by figns and tokens, declare 


A Blind perſon may make a nuncupative or verbal 
Will, by declaring his intentions before a ſufficient 
number of witneſſes, and he may alſo make a Will 
in writing, provided the Will be read to him before 
witneſſes, and in their preſence acknowledged by 
him for his laſt Will; but if a writing ſhould be de- 
| livered to a blind man, and he zo hearing the ſame 
read, acknowledged the fame for his Will, this 
would not be fafficient for it might happen, that if 
he had heard the ſame read, he would not have 
acknowledged it for his Will. The beſt and moſt 
ſure way, therefore, in ſuch a caſe, is, that the Will 
be read over to the teſtator, and approved by him, 
in the preſence of all the ſubſcribing witneſſes; and 
although the law of England does not expreſsly re- 
quire this regulation, in reſpect to the Will of blind 
- perſons, yet a court of juſtice will demand ſatisfac- 
© tory proof of ſome kind, that the identical Will was 
read over to him, though it was not in the preſence 
of the witneſſes; it is therefore good policy to let all 
the ſubſcribing witneſſes be preſent at the reading 
over fuck a Will, as in caſc of any diſpute, which 
may be more likely in ſuch extraordinary circum- 
ſtances, they will be moſt capable of affording com- 
pleat ſatisfaction to the minds of a judge and jury. 


he above precautions, neceſſary for authenticat- 
ing a blind man's Will, ſeem in like degree requiſite 
in che caſe of a perſon who cannot read; for though 
the law, in other caſes, ' may preſume that the per- 
- fon who executes a Will knows and approves the 
contents of jt, yet that preſumption will ceaſe where, 
ka mn | through 


* : — & & 
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throuph defect of education, he cannot read, or is 
by fs incapacitated te read the Will at that 
time. = 4 ve. fag” , 5 


83. Uvox the ſecond head of perſons diſabled 
from making a Will, are thoſe who have not ſuf- 
fictent liberty and free will; and here 1 ſhall firſt 


mention married women. | 


A MARRIED WOMAN (in law called a fetne covert, 
which means a woman covered or protected by her 
huſband) is reſtrained and prevented from deviſing 
any land or real eſtate whatſoever ; being particul#ly 
excepted out of the act of 34 and 35 H. 8. c. 5. 
CG other perſons to diſpoſe of their lands and 
tenements by Will; and ſhe cannot make any Will, 
even of goods or perſonal eſtate, without the licence 
or conſent of her huſband : becauſe by the law, as 
ſoon as a man and woman are married, all the goods 
and perſonal eſtate of what nature ſoever, which the 
wife had at the time of the marriage, or may acquire 
after, R to the dun by force of the mar- 
Tiage, which impowers him to make ſuch part of 
. his own — not abſohitely d 
immediately by the marriage; and therefore it would 
be an inconſiſtency in the law to give her a power 
of defeating chat rule, by bequeathing thoſe goods 


and chattels to another. 


If a woman makes a Will, and afterwards marries, 
and dies during the life of her huſband, yet being 
at the time of her death intapuble by taw of deviſing, 
becauſe her huſband is then living, the Will 2 ; 
for it ĩs neceſſary, in ofder to make her Will of 
ſeorce in law, that ſhe had ability to make a Will, net 

only at che time of making thereof, when the Will 
, 8 received 


(@ 1 
received its being, but alſo at the time of her death, 
at which time only any Will can receive its ſtre 2 
and confirmation. And if a wife ſurvives her . 
band, a Will made during during the marriage is not 
becauſe ſhe is, * luch time, by law: 3 
from making any Will: but if a "Will is made 
during the marriage, and ſhe ſurvives her hufband, 
and approves and confirms the Will after his death, 
in chis caſe it will be good, by reaſon of her new 
apples or new declaration of lier Will; for then it 
is, as it were, a new Will, as has been before men- 
—.— on another occaſion. A caſe may alſo hap- 
pen where a woman makes her Will, and afterwards 
marries and ſurvives her huſband, and dies a wi- 
dow, leaving ſuch Will made before her marriage. 
There is very high authority for ſaying, and it 
has in one inſtance been determined, that —_— 
ſhe was able in law to make a Will, -both at the 
time of the execution of it and at her death, 
yet ſuch. Will ſhall not be good or valid in law, 
without a republication, it having been once ab- 


ſolutely revoked and e made void by hae 
marriage. 


7 4 us. oy ; * 


Although a ed af i entirely __ 
the power of her huſband, that ſhe cannot make 
what in propriety of ſpeech is called a Will, yet ſhe 
map, with the conſent of her huſband, make what 

is termed an appointment, and which, like a Will, 
does not take effect till her death, and may be altered 

oxirevoked during her life; and — in 

| = caſes is, for - intended huſband to enter into 
marriage articles, or a bond;) before marriage, in a 
ſufficient penalty conditioned, to: permit his wife to 
make a Will, and to diſpoſe of money or legacies to 
a certain value, and to Pay what ſhe ſhall appoint, 
1 2 not 


( 20 ) 


not exceeding ſuch value; and in that caſe, if after 
the marriage, and during it, ſhe makes any writing, 
purporting to be her Will, and diſpoſes of legacies 
to the value agreed on, though in ſtrictneſs of law 
ſhe cannot make a Will without her ere _ 
katy ſomething like a Will, yet this ſhall be a te 
appointment, and the huſband is bou by his = 
bo , agreement, or covenant, to allow the execution 
of it. This Will, or appointment, however, ought 


not to be proved in the ſpiritual court, the law ſup- 


poſing that the property paſſes from the huſband to 
the perſon to whom the wife deviſes, as the gift ob 


the huſband himſelf. 


To the above general rules there are alſo ſome fer 
other exceptions. 5 


The queen conſort is exenipted from theſe reſtric- | 
tions, and ſhe may diſpoſe of her goods and per- 
ſonal eſtate by Will, aner the confent of her 


lord. 


If a married woman is executrix to ſome other 
perſon, and in that right has goods and chattels, 


thefe do not become the property of the huſband by 
marriage, becaufe ſhe has them not to her own uſe, 


but as repreſenting the perfon of another, and there. 


fore, in this cafe, ſhe may, for the continuation of 
the executorſhip only, and for no other purpoſe, 
make an executor, and confequently a Will, without 
the conſent of her huſband; but ſhe cannot either 
in her life time, or by her Will, diſpoſe of the goods 
which ſhe is thus poſſeſſed of in right of another, 
any. otherwiſe cx: + oo ſhe'i 1s nb ho do: as 

executrix. 0 


- 
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(1 
If a married woman has any Pip money. or * a- 
rate maintenance, it has been ſaid that ſhe may At 
| Rabe of any ſavings ſhe may have made out of the 


ame by Will, without the controul of her huſband, 
And that che Will ſhall be __ 


Another remankable. exception is in favour of a 
married woman, whoſe huſband is baniſhed for his 
life by act of parliament; for ſhe may make a Will, 


and act in every thing as if ſhe was unmarried, or 
as if the huſband was dead. | 


OY to debts due to the wiſe; and bonds or other 
perſonal ſecurities for money, which were hers be- 
re marriage, though: the huſband may make them 
his own when he pleaſes, yet the wife may, by his 
conſent, make a Will and deviſe them, and this is 
properly a Will in law, and —_— to be n in 
the: Ipigitonl court. 


To this head. of. want of free wit mar be alſo 
referced the following directions: 


A Will will be ſet aſide which 1 is N bi a 

rſon in conſequence of any threats made uſe of to 
im, whereby he is induced, through fear of any 
injury, to make ſuch a Will as he would not other- 
wiſe' le ave wiſhed to do; and as to this, no certain 
rule can be laid down, but i it is left to the diſcretion | 
of the court to determine upon the particular cir- 
cumſtances of the caſe, whether or no ſuch perſons 
could be ſuppoſed to have a free will in the diſpoſing 
of their eſtates, and the judge will, on ſuch an oc- 
caſion, not only conſider the quality of the threats, 

but alſo the perſons as well threatening as threatened ; 
1n theperſon e his FOI and diſpoſition ; 
| and 
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and in the perſon threatened, the ſex, age, courage, 
puſillanimity, and the like. But if after making 
the Will, when there is no cauſe of fear, the maker 
of it ratifies and confirms it, it will be good in 
law. = 


If a man makes a Will in his ſickneſs, at the over- 
importunity of his wife, contrary to his own wiſhes 
and defires, and merely that he may be quiet, this 
will be a Will made by reſtraint, and ſhall not be 
good. | | En 


The ſpiritual or eccleſiaſtical court has juriſdic- 
tion of fraud or deception relating to a Will of per- 
ſonal eſtate, and can examine the parties by alle- 
ure concerning ſuch fraud and deceit, and if the 

ill was falſely read to the teſtator, then it is not 
his Will; but in the caſe of a real eſtate, a Will can- 
not be ſet aſide even by a court of equity, for fraud 
or impoſition, but muſt be tried at law on the queſ- 
tion, whether the teſtator did or did not in fact 
deviſe, the fraud or impoſition in this caſe being a 
matter proper for a jury to enquire into. 


$ 4. Tus Tun KIND of diſability ariſes from 
the criminal conduct of the parties, 


A TRAITOR Jawfully convicted of high treaſon, by 
verdict, confeſſion, outlawry, or otherwiſe; beſides 
the loſs of his life, ſhall forfeit to the King all his 
goods and chattels, and all fuch lands and freehold 
property as he ſhall have at the time of his com- 
mitting ſuch treaſon, or at any time after, and ſo 
conſequently is unable to diſpoſe of any thing by 
Will; and traitors are not only deprived of the pri- 
vilege of making any kind of laſt Will, from the 
time of their being convicted and found guilty, but 


any | 


SY 


Many — — 5 

thn king's peaden, de is thereby reſtored to his for- 

mer eſtate, and may make his Will as if he had not 
been convicted; or if he had made any before his, 


conviction and condemnation, ſuch Will, by reafon 
of the pardon, recovers its former force and effect. 


A felon, lawfully convicted, cannot make any 

Will, or other diſpoſition of any goods or lands, be- 

eauſt * law has difpoſed thereof already, all his 

| 5 ng forfeited io che king, and who is to 

Id his fre-hold eſtate: fora year and a day after his 

=__ when k is forfeited to the ö the 

& that it cannot be in the power of the felon 

76 deviſe it. Bur in this cafe alſo, a pardon. reſtores 

wat to his ame; _ and ech of — 2 
” ul. Lal 


Af 2 perſon i 5 indich - for elan and on "his ar- 
; raignment will not. Wer or put bimſelf on his 
trial, but ſtands mute, he is to receive the punith- 


ment called in law, the peine fort et dure, that is, to 
15 eta to death; and in this caſe his goods only 

ore. 82 and net his lands, which he may &if- 

by Witt: dur in the cafe of high trea/on, and 
in 0 lefs than felony, as petty larceny; and all 
miſttemeanors, ſtanding mute is equal to conviction, 
and the perſon i indicted thal fhall be fond guilty; which 
in the —_ of high treaſon has the ſame effeft, as to 
the forfeiture of Fi lands and to every athor purpoſe, 
as if he had put himſelf on his trial, and been —_ 


guilty by the ſtrongeſt evidence. 


If a man wilfully kills himſelf in which caſe ke 
iq in law called 3 {eb 47 We Will, x he made f. 


( 24 ) 
is void, both as to the appointment of an executor, 
and alſo with reſpect to any legacy or bequeſt of 
goods, for they are forfeited by the very a& and 
manner of his death; but any deviſe of land made 
by him is good, as that is not ſubjected to any 
forfeiture. Dep. 9 OT 


An outlawed perſon is not only out of the king's 
protection and out of the aid of the law, but alſo all 
his goods and chattels are forfeited to the king, by 
means of the outlawry, although it ſhould -only be 
for debt; and even though the action in which he is 
_ outlawed is not juſt, nevertheleſs his goods and 
chattels are forfeited, by reaſon of his contempt in 
not appearing, and therefore he that is outlawed 
cannot make his Will of his goods ſo forfeited. But 
a man outlawed for debt, or in any other perſonal 
action, may in ſome caſes make executors; for he 
may have debts upon contract, which are not for- 
feited to the king, and thoſe executors may have a 
writ of error to reverſe his outlawry. ” 


It is the better opinion, that an excommunicated 
_—_ may make a Will, though ſome diſputes have 
eretofore ariſen as to the effect of what is called the 
greater and leſſer excommunication; but theſe nice- 
ties are nearly put an end to, by the unuſualneſs of 
the caſe ever happening at this time, 


With reſpect, however, to the Wills of traitors, 
felons, outlaws, &c. though they are void as far as 
concerns the king, or the lord who is entitled to the 
forfeiture of their lands or 8 yet the Will is of 
force againſt the teſtator and his repreſentatives, and 
all other perſons whatever; ſo that if the king or the 

5 lord 


lord pardons the been the Will is ſuffered to 
take effect. . OT 
Formerly Papiſts were under ſeveral diſabilities, 
both as to the purchaſing lands and them by 
deſcent or deviſe; but thoſe are now done away, 
and de- 
urchaſe, 
to them 
which is 


11 tl 
by the act of the 18th Geo. 3. 
| | pray com Ruda uh, to 
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CHAP. ae eee 


$1. Wh e poſed of by Will—Cuftoms refrain. 
ug the Deviſe of perſonal Eftate aboliſhed. 

$ 2. Lands—Diſpoſition of Lands to charitable ter, 
Doro reftramed. A 

'$ 3- Eſtates for another*s Life— Mortgages—Advorſtns. 

$ 4. Lands agreed for and not c 

5. LeaſesmDebts, and Securities for N. one y. 

6. What the Teſtator has not. 

7. Joint-tenants, what they are, and how . | 

from making a Will. — 8 
8. Corn growing, 
9. —_— and Adminiſi ralors. 
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9. 
$ 11. 8 N after the Will made. 


$r. NCIENTLY there were in different parts of 
the kingdom, and particularly in Wales, and 
in the province of York and in London, ſeveral 
cuſtoms, the remains of the old common law, which 
prevented perſons from diſpoſing of more than the one 
third part of their goods and perſonal property : 
and this reſtraint continued till very modern times, 
when, in order to favour the power of bequeathing, 
and to reduce the whole kingdom to the ſame 
ſtandard, three acts of parliament have been pro- 
vided; (one 4 & 5; William and Mary, . 1. Er. 
plained by 2 8 3 of Anne, c. 8. for the province 
of York; another 7 & 8 Will. 3. c. 38. for Wales; 
and a third 11 Geo. 1. c. 188. for London ; ) whereby 
all perſons within thoſe diſtricts, and liable to thoſe 
cuſtoms, are enabled to ke of all their * | 
an 
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and other perſonal eſtate by Will, and the claims of 
the widows, children, and other relations, to the 
contrary, under pretence of the cuſtom, are totally 
barred. Thus is the old common law, reſtraining 
deviſes and the cuſtams in thoſe places which were 
the relics of it, entirely aboliſhed throughout all the 
kingoom of England, and a man may give the 
whole of his 15 8, by Will, as freely as he formerly 
could his third part, in diſpoſing of which, he was 
bound hy the cuſtom of many places to remember 
his lord and the church, by leaving them his two 
| beſt, chattels, and afterwards he was left at his awn 

liberty to bequeath the remainder as he pleaſed : 
Theſe cuſtoms, however, as far as they reſpect the diſ- 


tribution of a perſon's goods who dies without any 


1 


Will, ſtill remain in farce, as fhall be taken more 
particular notice of hereafter. 1 
5 2. By the common law, from the time of the 
conqueſt till the 32d year of Henry 8. no perſons 
could diſpoſe of their lands by Will, on account of 
the particular tenures by which eſtates were held 
during that period; but aſter that time the acts 
mentioned in à former chapter were made, em- 
powering every perſon who had the ſee ſimple or 
abſalute property in any lands or tenements, to diſ- 
poſe of the greater part of them; and by means of 
another act, 12 Car. 2. c. 25. (which took away 
the reaſon of the former reſtrictions, by altering 
the tenures of eſtates) every perſon is now enabled to 
diſpoſe of the whole of his freehold lands, in which 
he has the fee fimple or abſolute property, by 

Will, to any other m_— _ _— — | 
or corporations, Copyhold lan a parti. 
cular mode of 8 to the uſe of his Wwill. 
. = , according 


| ( 28 ) 55 
according to the different cuſtom of the ſeveral 
manors of which they are holden. 


In order to prevent any impoſition in reſpect to 

the diſpoſal of lands to charitable uſes, which might 
ariſe in a teſtator's laſt hours, and in ſome meaſure 
from juſt political principles to reſtrain deviſes j in 
mortmain, or the too great accumulation of land in 
hands where it lies dead, and not ſubject to change 

poſſeſſors, it is provided by an act of 9 Geo. 2. c. 36. 
that no lands or tenements whatſoever, nor anßß 
money, or ſecurities for money, or other perſonal 
eſtate whatever, directed to be laid out in the pur- 
chaſe of land, ſhall be given to or ſettled upon any 
perſons or corporations 1n truſt, or for the benefit of 
or charged with any charitable uſes, unleſs ſuch gift 
is made by deed indented, executed in the preſence 


of two witneſſes, twelve months at leaſt before the 


death of the giver of ſuch land or money, except it 
conſiſts of ſtocks in the public funds to be laid out 
in land, in which caſe the ſtock muſt be transferred 
/ix months before the giver's death; and which deed 
- muſt be inrolled, within fix months after the exe- 
cution, in the high court of chancery, and the gift 
muſt be made to take effect immediately, for the 
benefit of the charity intended, and muſt be without 
the power of revocation. By this act all other gifts 
made to theſe purpoſes are declared void; therefore 
no deviſe can be made by any laſt Will or Teſtament, 
of land, or money to be laid out in land, for cha- 
ritable uſes. | 


83. Watrt a man holds land for the term of another 
perſon's life, he is ſaid in law to have an eſtate pe 
autre vie; and if he dies before the perſon for whoſe 
life he holds the ſame, he may (by 29 Car. 2. c. 3. 
LY beforc 
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before mentioned) deviſe the ſame by Will in writ- 
ing, executed in the preſence of three witneſſes, and 
ſubſcribed by them in his preſence, ſuch an eſtate 
being conſidered as a freehold. et 


255 If any one has money owing to him on mortgage, 
he may deviſe this money to be paid when it becomes 


A perſon may deviſe by his Will the right of pre- 
ſenting to the next avoidance, or the inheritance of 
an advowſon of a benefice “; and if ſuch deviſe is 
made by an incumbent or parſon of any church, to 
whom the inheritance of the advowſon of that church 
belongs, it is good, though he is the incumbent or par- 
ſon of the church when he dies; for though the Will 
has no effect but by the death of the teſtator, yet it 
has a beginning in his life time, and the diſpoſition 
and bequeſt will be good alſo, if he appoints by his 
Will who ſhall be preſented to the church by the ex- 
ecutors, or that one executor ſhall preſent the other, 
or that his executors ſhall grant the advowſon to any 
particular perſon. This caſe being diſtinguiſhed and 
_ excepted from the general rule as to advowſons, which 

are by law forbidden to be diſpoſed of while there is 
no incumbent, and the church is empty, in order to 
_ reſtrain the corrupt and wicked practice of ſimony. 


ow 


98 4: Ir a man has agreed to purchaſe an eſtate, and 
the buyer and feller enter into articles for the pur- 


In the former caſe, where only the next avoidance is diſ- 
wed of, tauo witneſſes would be ſufficient to the Will, that be- 
ing part of his perſonal eſtate; but if he difpoſes of the whole 
inheritance of the ad vowſon, there muſt be three witneſſes, the 
anheritance being part of his real eſtate, and ſubject to the ſame 


| Jules as land, 
1 chaſe, 
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_ chaſe, and the buyer dies, having by his Will deviſed 
the land ſo agreed to be purchaſed, before any deed 

to convey the ſame is made to him, yet the land 

will, by force of equity, go to whom ever he may 
have deviſed it by his Will, he having a right ſo todo, 
and to recover the land; the ſeller only ſtanding 
truſtee for him, and whom he ſhould appoint, till a 
regular conveyance executed. 


$5. A rast for any number of years, determin- 
able upon a life or lives, that is, if ſuch or ſuch per- 
ſons live ſo long, or a leafe for 500 or 1000 years, 
or any other term abſolute, may be given and diſ- 
poſed of by Will, and are part of a man's per/onal | } 
eſtate. | | | | 


Where one by his laſt Will bequeaths any debt 
due to him, or any bond or other perſonal ſecurity 
for money belonging to him, the legacy is good and 
effectual in law, and may be recovered by him to 
whom it is given in two methods. Firſt, either if 
the teſtator makes him executor of that particular 
debt or ſecurity bequeathed him, then he may, as 
executor thereof, commence an action in his own 
name, and recover the ſame to his own uſe, againſt 
him from whom it was due; or if he is not made 
executor of that debt or ſecurity, he may ſummon 
the executor appointed in the Will, in the eccleſi- 
aſtical court, and compel him either to ſue for that 
debt, and upon recovery and payment thereof, to 
pay it over to him, or elſe to make a letter of attor- 
ney to him for the recovery of it, in the executor's 
name, to his own uſe. —_ 3 


86. Ira perſon deviſes to-another a horſe ora yoke 
of oxen, the legacy is good in law, though the teſtator 
may have no horſe or ox of his own, either at the „ 

| D . . | ol 


K 


of his deach or makin 
legacies the rule is, t 
are directed to the 
given; as, I will chat John ſe, 
- tha Fu of the horfe belongs to John Mills; but 
if the words are directed to the executor, as, I 
will at my executor give to John Mills a horſe,” 
the choice belongs to the executor; and it is always 
to be obſerved, that both the executor and the legatee 
(the perſon to whom the legacy is given) ſhould be 
þ re vin in their choice, that the legatee may not 
chooſe a horſe of too great at the executor 
| (eee roo little. 


t if the words of the deviſe 
to whom the 1 i 
Mills ſhall have a 


Id by one Don the ſame title, they are called 


joint-tenants, and poſſeſs the land jointly, each of 


them, as the law expreſſes it, by the half and the 


hole; that is, there is no diſtinction between them, 


each being equally entitled to the eſtate, and during 
their joint lives to half the profits. When one of 
 Auch joint-tenants dies, he that outlives the other 
Mall have the whole of the land; and if one of them, 
during his life-time, deviſes his ſhare in the land, 
und dies, chis deviſe will not be good, and 3 
ſon to whom the joint-tenant has deviſed his 
takes nothing, becauſe the deviſe does not take ef- 


ect till after the death of the joint-tenant, and then 


e ſurvivor takes the whole land by a prior title; 
An is toy, Tivo! deed of purchaſe. - 


n * in 


| air may deviſe what belongs to him, and no 


oecher act is neceſſary to give the perſon to whom the 
and is deviſed; the ſame title as he himſelf had; 


ner 


ä Var he ſhall take the land by the deviſe in any man- 


the = i 


41 1. Iv" two perſons obtain an eſtate by 3 
and ho 


But bythe 8 city I 2 joint 


* 
ner the joint- tenant may direct; and in all caſes, if 

one joint-tenant makes a Will, and deviſes his ſnare 
in the lands, though if he dies before the other joint- 

tenant it would not be good, yet if he outlives the 
other joint-tenant the deviſe ſhall be good for the 
whole eſtate, becauſe he has the whole by ſurvivor- 
ſhip, and was at the time of making the Will, ſeiz- 
ed by the whole and the half. [See afterwards, page 


446] 


'$ 8. By an act of 20 H. 3. c. 2. widows may be- 
queath the crop of their ground, as well of their dow- 
ers (of which land they are called tenants in dower) 

as of their other lands and tenements ; and by 28 
H. 8. c. 11. if the parſon or incumbent of a living, 
before his death, has cauſed any of his glebe lands to 
be manured and ſown at his own expence, with any 
corn or grain, he may by his Will deviſe ſuch corn, 
and all the profit of it, growing on the glebe land 
ſo manured and ſown: and if a man is poſſeſſed of 
land for the term of his life only, and the land after 
his death deſcends to his heir, yet he may deviſe the 
corn growing on the land at the time of his death, 
away from the heir, to ſome other perſon, although 
he has it not in his power to deviſe the land whereon 


it grows. 


Where a man has lands in right of his wife, and 
ſows them with corn, he may deviſe the corn grow- 
ing on the lands at his death, the deviſe is good, 
and the wife, though entitled to the land, fhall not 
have the corn. If a man thus poſſeſſed of lands in 
right of his wife, lets them to another who ſows the 

round, and afterwards the wife dies, the corn not 
eing ripe, yet in this caſe the perſon to whom the 
lands were let is entitled to the corn, and may — 
3 „ 


4 33 ) 
viſe it notwithſtanding his eftate and intereſt in the 
land 1 is determined. 


52 Whenever a man marries a woman poſſeſſed of 
- Frechold lands, if he ever has any child by her, male 
or ſemale, born alive, though it does not live to grow 
up, and he ſurvives his wife, he is by the law of 
England entitled to the profits of e lands dur- 
ing his life, and is called tenant by the curteſy. 
And if while he is thus tenant by the curteſy he 
ſous theſe lands, he may deviſe the corn growing on 
them at the time of his death, as well as the corn 
growing on his other lands, though he cannot dif- 
poſe of the nn at lh bp will ar drlherwile;” b 
page: 66.] | | G l 2 
21 
In caſes 3 8 ain ative is > ſettled that 
— deviſe it by Will, he cannot deviſe an | 
thi whach ought: to deſcend to the heir, or which 15 
is and belongs to the freehold, as the trees | 4 
growing on the land, or the windows, doors, and 7% 
wainſcots of a houſe; and if there are any valuable 
maveablcs, furniture, or pictures, in a houſe, that 
have by cuſtom gone with the houſe from heir to 
heir, and he is prevented by ſettlernent from deviſ- 
ing the houſe, he is alſo preveuted frem deviſing 
theſe moveables, which obtain in law the name of 
1 as n N to the heir. 


2 = 
: he 
_- Fl bs 
_m 
ES 
.»3 
»" + 5 j 
* 
. J 
3-8 
2 — K % 
* 
4 LY, NY 
"uy 
FA 
2 ly a 4 
— . — — 
* 4 — * * * 1 
LEY r — — — * g * RT AE — 4 
p N A 4 * * 5 * - 
g *A n . 2 tas E a : Fo * 
2 l . ; * , 
N 0 4 1 F r , , * 
* wa Es » * 
- o IC > ww * * — » * 2 * i * 4 
b 1 A 2 8 — : \ 2 — n 
7 Mo * 1 * . 8 * wy) wt 8 5 \ N 
7 n 2 _- 3 
4 
C . 


— 


— * 
— — a 2 — - 
| 
. 
4 4 N & A th 
us WY 2 
. It 1 
g 1 4 * r a ** $540 
. — 1 TY 
* * " * * 
ma * * x I” 
V ” 4 WE 
wo” : p a» - 
\ 24% - a 


a ? 


— t 1 
P 
Fs... — 2 
— * * 
5 Is 72 
* 


vid 9. AN exediitht bY admiiniſtentsr: cannot deviſe 

2 thoſ=goods which he has as executor or adminiſtratar, 
and which belong to the perſon to whom; he is ex- 
ecutor or adminiſtrator; but the ſame muſt be ap- 
plied in payment of that perſonis debts, and diſtri- 
buted in a die courſe of law. The executör or 
adminiſtrator having theſe goods only for ſueł par- 

ticular purpoſes, and not to their own abſolute uſe. 

D Nor 


144 5 


| Nor can a huiband deviſe any effects which his wife 
has as executrix, for the like reaſon. p 


F 10. ALTHouGn, as we have before ſaid, the x 
ſonal eſtate of the wife becomes the property of — 
huſband immediately on marriage, as he is thereby 
enabled to make all debts due to her, and bonds 
for money given her before marriage, his own, yet 
unleſs he recovers ſuch debts during the marriage, 
and reneus the bonds, and takes them in his own 


name, he has not i em 


as to be able to deviſe them by his Will, but they 
will, aſter his death, again become the property of 
the wife; or if he ſurvives his wife, not having 
taken theſe neceſſary ſteps to make this part of her 
perſonal eſtate his own, he may take out adminiſtra- 
tion to her, and will by that means become abſolutely 
entitled to and poſſeſſed of them. But if a woman's 
fortune, or any part of it, conſiſted in bonds given 
er before marriage, and the huſband on the mar- 
riage makes a ſettlement on her in conſideration of 
ſuch fortune; notwithſtanding the bonds are not re- 
newed during the marriage, yet the huſband will be 
entitled to them, being in this caſe conſidered as a 
purchaſer for a valuable confideration, and he may 
deviſe them by his Will, and they ſhall go to his 


executor, even though the wite ſhould ſurvive him. 


$11. A Man cannot by TX Will deviſe lands which 
he ſhall acquire after making his Will; the Will only 
operating on ſuch lands as he is poſſeſſed of at the 
time of publiſhing it. And though a man does 
by expreſs words in his Will give to another all the 
lands which he ſhall have at the time of his death, 
yet-this deviſe will be good only as to ſuch lands as 


by had at me time of making the Will; and any 
1 lands 


E 


( 5 


urchaſed afterwards will not by 
e heir at law, unleſs the Will is republiſhed. . 
Code a man is entitled to an eſtate in rever- 
ſion, expectant on the determination of another 
rſon's life, who holds the land for his life, ot in 
tail, he may by his Will diſpoſe of this; and if the 
tenant in tail or for life dies during the life time of 
the teſtator, ſuch lands which will then come to 
oſſeſſion will paſs without any republication of 
his ill; the reverſion at the — of the makin 
the deviſe being a certain preſent intereſt, though 
it was to take place in future.” As to money and 
_ perſonal eftate, the rule is different, theſe being 
- continually. fluctuating and uncertain. And for a 
further explanation of the reaſons of ' theſe rote 
ſee before, c. 1, 4 2. 5 10. 5 6. alſo 4 
dix, No. 403 5 
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CHE I 


Sx . Of the Diſps Jal of Lands by Will—Lands 8 
©] 4 bold, Loafcbold aud Capbold—Diftnin be- 

tween them. 

$ 2. Freeholds, their ſeveral Kinds. | 

$ 3. Diviſion of this and the following Chapter on the 
deviſing and ſettling Land. 

$ 4. Lill conſtrued favourably, and Rules thereon. 

$ 5, I bas Words give .a Fee-Simple, or the whole 
Eflate and Property in Land— And herein of De- 
wiſes on Truſt, to pay Debls, Sc. 

8 6. What IVords give an Efate-tail—aud Ver Lie. : 

$ 1. T has been already, i in the former niroductory 
chapters, explained by what acts of parliament 

perſons are enabled to make their Wills of lands, 

and the forms neceſſary thereto. This and the 

following chapter ſhall be dedicated to the conſi- 

deration of the different modes of deviſing and 

ſettling lands ; and for that purpoſe a few explana- 


tions may be in the firſt place neceſſary for the more 
clear don of what follows. 


By the word lands, in its moſt extenſive ſenſe, 
people in general underſtand all manner of eſtates 
whatever, whether freehold, leaſehold, or copyhold; 
but the law diſtinguiſhes materially between them. 
Lands in which a man has a freehold are conſidered 
as rcal eſtace, while leaſehold lands make a part of 
his perſonal eſtate, and they, as well as copyhold 
lands, of which more ſhall be ſaid hereafter, may be 
| diſpoſed of by the ſame kind of Will as his money 

and goods. And hence ariſes the neceſſity of un- 
derſtanding 


* 


< 9) 
derftanding what "is meant by thoſe terms of law, 
ſo continually and unavoidably made uſe of through- 
| out this work. nog 52 TD RoboaD $0) "ou Re 2 $71 

.. 4.2. FReenoLD lands, then, are either, firſf, ſuch as 
a man is poſſeſſed of the whole property in, and which 
eſtate is in law called a fee-ſimple, being the 
higheſt and beſt eſtate a man can poſſibly gain, as 
he may diſpoſe of it to whom he pleaſes, either in his 
life time, or by his Will, under the regulations before 
mentioned. Secondly, Such lands as are intailed ; 
that is to ſay, which after the death of the parent 
are intended to deſcend to his children; and this is 
called an eſtate in. fee- tail; but to which lands the 
father can. in his life, time acquire an abſolute right, 
as .much as if he_had originally the. fee-ſimple in 


them, by certain modes of conveyance, and thus 


procure a title to diſpoſe of them by Will, in preju- 
dice of his heirs. Thirdly, Such lands as are held 
for the term of another perſon's life, which alſo are 
conſidered as frechgld, and which in the Jaſt chapt 
| 8 3+ p- 28. were mentioned to be deviſable by il. 
if the perſon for whoſe life they are held (who is called 
the celui que vie) ſurvives the perſon poſſeſſing the 
lands under that title. n Such as a man 
has an eſtate in for his own life, and over theſe he 


can have no power by his Will, (except as before 


mentioned in the caſe of corn growing on them) 


the land being then to go to ſome other perſon. 


But ſuch an eſtate is a freehold, and is by the law 
of England conſidered as of greater moment than 
a leaſehold intereſt for, any term of years, how long 


ſoever, even though it may be for 500 or 1000 


years. There are alſo ſome other eſtates for life, as 
tenant by the curteſy, and tenant in dower, already 


D 3 defined, 
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defined, 32, 33-] but not at preſent neceſſary 
to be further explained, as, like the laſt mentioned, 


they ceaſe on the death of the poſſeſſor, and cannot 
be deviſed by Will. : 


$3. Havins thus ſettled the diſtinction between 
freehold and other lands, we will now proceed to de- 
liver ſome plain information to regulate the diſpoſal 
of them. And for this purpoſe it is to be enquired, 
firſt, what rules are to be obſerved in the conſtruc- 
tion of Wills and Teſtaments. Secondly, What 
words in a Will give a fee-fimple, or the entire 
property in a frechold eſtate to a man; and what 
the law implies from certain particular forms of 
bequeſts. Thirdly, What words in a Will beſtow 
an eſtate-tail on a man; that is, an eſtate to him 
and his children, but which is liable to be barred or 
prevented by his act; and what words give an ef- | 
tate for life. Fourthly, How far the law allows a 
man to diſpoſe of his lands by Will to ſeveral per- 
ſons, one after another, in caſe of dying without 
heirs; and of deviſing to fathers, for their lives 
only, and after their deaths to their children, with- 
out creating an eſtate-tail. And here, as we ſhall 
be led into the moſt difficult part of the law of 
Wills, as to lands, I ſhall endeavour to explain the 
nature of executory deviſes, being a bequeſt or li- 
mitation of a future intcreſt, not to take place im- 
mediately on the death of the teſtator, Ft to be 


executed only at a time and under circumſtances 
appointed by the Will; which diſpoſition the law 
admits in favour of a Will, though it does not allow 
it in other conveyances. I ſhall alſo ſay a few 
words on the learning of contingent remainders, 
or, as they may be called, chance eftates ; * 5 

11 uch 


6 
ſuch as may or may not take effect, according as 
certain events do or do not happen. Fifthly, Of 
the giving a perſon by Will land for a term of years, 
or other uncertain intereſt. Sixthly, How far theſe 


rules, as to the diſpoſition of freehold eſtates, apply 
to leaſehold and copyhold lands. 5 


I. $4. In the conſtruction of Wills it is an invaria- 
ble rule, that a deviſe muſt be moſt favourably ex- 
pounded, to purſue if poſſible the Will of the teſta- 
tor, who, for want of advice or learning, may have 
omitted the legal and proper phraſes. Therefore 
many times the law diſpenſes with the want of thoſe 
words in Wills which are abſolutely requiſite in all 
other inſtruments. And thus the fee-ſimple of, 
or entire property in land may be conveyed by Will, 
without uſing thoſe words of inheritance, and an 
eſtate tail may be given without the words of pro- 
creation, which are neceſſary to create thoſe 1 
by deed; the intent of the deviſor ſupplying that 
defect. And hence where a title depends upon the 
words of a Will, any diſpute relative to it is as pro- 
perly determinable in Chancery, by a court of equity, 
as before a judge and jury; there being no diſtinction 
between the rules of law and equity herein; ſor the 
Will is conſtrued in each court with equal favour 
and benignity, and expounded rather on its own 
particular circumſtances, than by any general rules 
of poſitive law. e 


The intention of the teſtator is ſaid by a great 
lawyer to be the pole ſtar to guide the judges in the 
expoſition of Wills; but though it is allowed to be 
thus conſidered, in order to explain the words of 
the Will, yet ſuch intention muſt be collected from 
the Will itſelf, and not from any reports or evi- 1 
dence concerning it: the courts having been at all 1 
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times careful of admitting verbal teſtimony of any 
kind in reſpect to a Will; as it might be the means 
of much perjury and contrariety of evidence, which 
the legiſlature have now taken great pains to avoid 
In regard to Wills. And little credit being due to 
any thing that may have fallen from a man himſelf, 
either before or after making his Will; it often 
appearing that infinuations may be thrown out, 
purpoſely to miſlead thoſe who were intereſted in 
the diſpoſal of his property. _ . 


Notwithſtanding that Wills are thus generally fa- 
voured, yet where a perſon endeavours to make a 
ſettlement of. his eſtate 2 the reaſon and po- 
licy of the common law, the judges are bound to re- 

ject it. And where a man by his Will makes no 
other diſpoſition of his land than the law itſelf would 
have done, had he not made any Will, there ſuch a 
Wil is uſeleſs, and will be invalid. As if I give 
land to my ſon and his heirs, or to John Mills and 
his heirs, and my ſon or John Mills is my heir at law, 
this is a void deviſe, and the perſon to whom the 
land is given ſhall not take the land ander the Will, 
but by deſcent, being the better title, as if no Will 
had been made: for a deſcent ſtrengthens a title, 


taking away the entry of ſuch as may poſſibly have 


right to the eſtate: But he who has an eſtate b 
deviſe is ſaid by law to be in by purchaſe; a worſe 
title than deſcent. If I give my land to my 
wife for life, and after her death to my ſon, who is 
my heir at law, or if I give it to my executors for 
a term of years, in order to pay my debts, and after 
the expiration of that term to my ſon; in both 
cafes he ſhall not take the land by this deviſe, but 
by deſcent; as without ſuch direction in the Will 


the land would have come to him after che death 
of my wife, or payment of my debts. keys . 


— Aa. 


But if I by my Will create an eſtate in my heir 
different from what he would have taken by law, 
there the deviſe ſhall be good, the quality! of the 
eſtate being altered, and it being indeed not the 
ſame eſtate as would have deſcended to him. As if 
I, being poſſeſſed of lands in fee fimple, give my ſon 
an eſtate tail in thoſe lands, and after his death 
without ifſue deviſe it to another, here he ſhall take 
by the Will, which confines his intereſt, and not by 
deſcent, by which he would have been entitled to 
the whole fee- ſimple: the intention of the teſtator 
being always to prevail: and here it is manifeſt 
that the ſon ſhall not have ſuch an eſtate as the law 
would have given him. Thoſe deviſes are alſo void 
and rejected where the words of the Will are fo ge- 
neral and uncertain that no meaning can be col: 
lected from them. And therefore where a man by 
Will gives all to his mother,” theſe general words 
will not paſs lands to his mother; for ſince the heir 
at law has a plain and uncontroverted title, it 
would be ſevere and unreaſonable to ſer him aſide, 
unleſs the intention of the teſtator is evident from 
the Will; for that would be to ſet up and prefer a 
dark, and at beſt but a doubtful title, to a clear and 
certain one. | | . 
All deviſes that tend to introduce perpetuities, of 
which more ſhall be ſaid hereafter, are alſo void. 


If a man deviſes land 10 ihe heir of John Wil- 
liams, John being alive at the time of making the 
deviſe, and at the death of the teſtator, the heir of 
John ſhall take nothing by the deviſe; becauſe 
during the life of John he can have no heir; and 
262. | " 
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the deviſe being immediate to John's heir, if ſuch 
heir cannot take the land at the death of the teſta- 


tor, he,ſhall never have it. 


So a deviſe of real eſtate to the heir of an alien 

is void; becauſe an alien, according to the policy 

of the Engliſh law, can have no heir, either to in- 
|  herit or to take by purchaſe. 


II. $5. Wrar worDs give a fee-ſimple, or the 
whole eſtate and property in land, and herein of 
charging debts on land, and deviſes on truſt to pay 
debts, &c. FO 


If a man deviſes lands to another for ever, or 
in fee-ſimple, or to him and his aſſigns for ever, or to 


bim and his; in all theſe caſes the fee-ſimple or 


whole eſtate paſſes by the Will: for it is evident, by 
the teſtator's intention, that the gift ſhould continue 
beyond the life of the perſon deviſed to. So if one 
deviſes lands to another, 7o give, /ell, or do what be 
pleaſes with them, theſe words, by the intent of the 
giver, convey the fee-fimple; as does alſo a deviſe 
to one and his blood ; becauſe the blood runs through 
every branch of a family. A deviſe alſo to a man 
and his ſucceſſors carries a fee; for by the word ſuc- 
9583 is intended heirs, the heir ſuceeeding to the 
ther. | „ 


John deviſes his land to Thomas, on condition 

that Thomas ſhall pay ſeveral ſums of money in 
groſs, (that is, all at once) and not ſaying out of the 
„profits of the land. Thomas in this caſe ſhall have 
a fee-ſimple in the land, though all the ſums of 
money together which he is to pay do not amount 

| to a year's rent of the land; for the deviſe ſhall be 
intended for his benefit: and if he was to have the 

land for his life only, he might die before he could 

1 receĩve 


Ca 1. 
receive the amount of the legacies out of the land, 
and conſequently be a loſer: for where there is a 


ſum thus to be paid all at once and immediafely, 
there the perſon to whom the land is deviſed ſhall 


have the whole of it, though the ſum is not the 


value of the land, or near it. As if the land was 
100 acres, and Thomas was to pay only 10l. to the 
executors, he has a fee-ſimple: for the quantity of 
the ſum thus to be paid in gro/s is not material. 
But if a deviſe were to Thomas, paying fo much, 
or ſuch ſums of money, out of the profits of the lands, 
there Thomas would take but an eſtate for his life; 
for though he takes the land charged with payment 
of the money, yet he is to pay no faſter than he re- 
| | ceives, and ſo he can be no loſer, | 


If I deviſe my land to Thomas, in ——- 


tar he will forgive and releaſe to my executors 


100l. which I owe him, Thomas has a fee-fimple 


in the land, upon his releaſing his demand on me; 


for the deviſe ſhall be intended for his benefit : and 
- if he had no more than an eſtate for life, it might 
be determined before he could receive the 100l. out 


of the land, which would be an injuſtice as well as 
a hardſhip. 


If one deviſes 100l. in a lere to different per- 
ſons, and directs them to be paid within a year, out 
of land worth rol. a year, and then devifes the land 


to another, he to whom it is deviſed ſhall have the 


land in fee-fimple; for though the deviſe is not 


made to him l r0ol. yet ſince he muſt take 
the land by the Will, ſubject to the charge of the 


legacies, 1 54 is neceſſary be ſhould have a fee-ſimple, 


in order to gain any thing by the deviſe. 


S0 if I by my Will give! A wife rol. a year, to 
be paid out of my eſtate o the value of 20l. a 
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year, by my executor, and afterwards give all and 
fingular my lands to him, to be freely poſſeſſed and 
enjoyed,” my executor ſhall have the lands in fee- 
ſimple. 
Ie give. © my whole eftate,” or © « all my » elite, 

real and perſonal, to my wife, or any other, they 
paying legacies and debts, my debts being 20l. and 


4 my perſonal eſtate but 51. —4 ſhall have the whole 


of my lands, by the words my whole eſtale, or 
* all my eflate, real and perſonal ;” for i in common 
acceptance theſe words are extended to land. And 
the sg rule, where a perſon is to pay a ſum in 
groſs, applies here, they e to pay my debts. 
A devife of a!l his eftate whatſoever comprehends, all 
that a man has, real or perſonal, land, money, 
, or other property whatever. Provided in 

alt the above caſes that the Will is duly executed, 
and atteſted by three witneſſes, ſo as to pals land. 
And where there is a furrender to the uſe of his Will, 
which is rendered neceſſary by the cuſtoms of the 
ſeveral manors, a copyhold eſtate will fall under the | 

ſame conſtruction. - 


If I give lands to John and Robert, and thery 
_ heirs, John and Robert will be joint-tenants, and the 
ſurvivor or longer liver of them ſhall have the lands 
in fee-ſimple. - And it is the ſame if I give them to 
three or more perſons; the heirs' of the perſon or 
perſons firſt dying not being entitled to any thing, 
and the perſons dying not being entitled to diſpoſe 
of any part by their Will, the | HE by law tak- 
ing the whole. But if I give land to two or more 
perſons, and their heirs, 10 be equally divided between | 
them, this will make them tenants in common ; each 
perſon's moiety or ſhare of the eſtate deſcending to 
bis own' heirs reſpectively, and being deviſable by 
Will, not ſurviving to the other. It is proper 
therefore in all Wills, when this latter eſtate 1s 
meant 
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meant to hs given, (and which is generally the caſe 

where land is given to two or more) to add the 
words © to hold as tenants in common, and not as 
joint-tenants,” '* which prevents a poſſibility of doubt 


taking place. [See before, page 31] 


"Where a perſon has the fee-fimg le of a houſe, 
and a leaſe for ninety-nine years of land adjoining 
to it, and makes his Wit, and thereby gives to his 
ſon and his aſſigns all his eſtate and intereſt in the 
houſe, lands, tenements, and appurtenances there- 
unto belonging, upon truſt that he ſhall, out of 
the rents of the land thus held for a term of years, 
pay 200l. a year during the term; the ſon ſhall have 
the fee- ſimple in the houſe which the father had in 
fee-ſimple, and the land held under the leaſe for 


ninety-nine years he ſhall have tor the reminder 


wo! the term. 


-1f a man ds lands in e and TY alſo A 
Jeaſe- for ſeveral years of other lands, and by his 
Will deviſes alt: bis lands and tenemen!s to any one, 
the fee-ſimple lands only paſs by the Will, and not the 
lands held by leaſe for years. But if a man has only 
a leaſe. of land for years, and no fee-{unple lands, 
and deviſes all his lands and tencments; in this caſe 
the leaſe for years paſſes by the Will, or otherv te 
the deviſe would be entirely void. 


odr lands are deviſed to tells for any Ege 
purpoſes, Without uſing the word heirs, yer 

plication of law the truſtees muſt haven: RC of 
nheritance ſufhcient to ſupport ſuch truſt⸗ „for 
there is no difference between a deviſe to a man 
ever, and to a man! upon lter wen may: laft or 
ever. 


3 ? 


. * 
d * 
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In all theſe caſes of deviſes of land, in truſt for 
particular purpoſes, or on certain conditions, it is 
neceſſary to remark, that if the perſon to whom the 
land is deviſed, and who is to perform the condi- 
tion, 1s heir at law, notice of a condition muſt be 
given to him, becauſe he having a title by deſcent, 
need not take notice of any Will, unleſs it is ſigni- 
fied to him. But if he to whom the land is de- 
viſed is not heir at law, he muſt inform himſelf of 
the eſtate deviſed to him, and upon what terms, 

and muſt take notice of the condition at his peril. 


III. $6. Wnar worps give an eſtate-tail, or for 
life. 5 . 5 
In deeds, the legal and neceſſary words to create 
an eſtate-tail are, To John Mills, and the heirs o 
bis body; which both in deeds and Wills give an 
_ eſtate tail. But here alſo the rule formerly laid down 
will hold ; that the intention of the maker of 
the Will ſupplies the want of thoſe words in parti- 
cular caſes. Though a man 1s not permitted by his 
Will to direct an inheritance to deſcend againſt the 
poſitive rules of law. . | 


If I deviſe land to my ſon, and direct if he has 
iſſue male of his body lawfully begotten, that then 
the iſſue ſhall have the land; and that if my ſon 
has no iſſue male, then that ſome other perſon ſhall 
have it after my ſon's death ; by this deviſe my ſon 
ſhall have an eſtate tail, the words in law being 
ſufficient for that purpoſe, notwithſtanding my di- 
recting how the land ſhall go in caſe of my ſon's 
death without iſſue. 1 


If I deviſe land to John Mills and his heirs nale, 
the law in favour. of the Will ſupplies the words 
of his body” in this caſe, and will give him an 

| | 7 eſtate 


e 
eſtate tail. But if John Mills has a daughter, wo 
has iſſue a ſon, that ſon ſhall never inherit the land 
under this deviſe, on account of the word male 
after heirs. For this being diſtinguiſhed by the 
name of an eſtate in tail male, as defcendi to ſons 
only, the rule is, that any one claiming ler ſuch 
a Will, muft convey his deſcent from the perſon to 
whom the land was originally given wholly by male 
heirs, without any interruption of females. : 


Where land is deviſed by Will to John Mills and 
bis heirs, and if he dies without ue, that then the 
land ſhould go to another, this will be adjudged to 
be an eſtate ail in John Mills, and not an eſtate in 
fee. For here the extent of the general word hezrs 
is confined to the deſcendants or iſſue of the body 
of John Mills; ſince otherwiſe it would be deviſing 
the whole of the eſtate to two different perſons ; 

firſt to John Mills, and afterwards to the other 
3 which is tranſgreſſing a rule of law, as ſhall 

more fully explained hereafter. 


So where a man gives the fee-ſimple and inherit- 
ance of his land to John Mills, when he ſhall attain 
his age of twenty-one years, and to his child or 
children for ever; but in cafe John Mills ſhall hap- 
pen to die before twenty-one without iſſue, then he 
gives the fee-fimple and inheritance to another; 
John Mills ſhall only take an eſtate tail; the genera- 
lit of the words firſt uſed being reſtrained by a ſub- 
ſequent explanation. Fey 


If I deviſe to John Mills for life, and will that 
he dies without iſſue the land ſhall go to another, 
this is an eſtate tail in John Mills; for it is not to 
o to the other perſon till the iſſue of John Mills 
e dead. If lands are given by Will to John Mills 

2 — 
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and. his bers. for ever, and if he dies without heirs, 
then to his brothers or ſiſters, the deviſe to the bro- ! 
thers and ſiſters is good, and John Mills ſhall have 


but an eſtate tail in the land; as the intent of the 


teſtator appears that heirs of his body only were 
meant, and not beirs in the general and moſt extenſive | 
ſignification of the word. If a deviſe is made to John 
Mills, and the heirs female of his body begotten, _ 
and afterwards John Mills has a ſon and daughter, 
and dies, the daughter ſhall have the land, and not 
the ſon, though he is in law the moſt worthy per. 
ſon, and heir to his father. But becauſe the inten- 
tion of the deceaſed was that the daughter ſhould 
bave it, law and conſcience give the land to her. 


If I give lands to a man and his heirs male for 
ever, this is adjudged to be an eſtate tail. 


If one has an eſtate in lands to him and his heirs 
for another's life, (being one of the freeholds before 
mentioned at the beginning of this chapter) this 
cannot be entailed by Will; becauſe it is not ſtrictly 
an eſtate. of inheritance, being uncertain in its du- 
ration. | ' ff | 


It is a poſitive rule in the conſtruction of Wills, 
in all caſes where an eſtatc is bequeathed to a man 
for his life, and after his death to his children, 
without any eſtate to any other perſon intervening, 
that ſuch perſon takes an cſtate tail, notwithſtanding 
the firſt words give him only an eſtate for life. In 
order therefore to prevent a father from taking any 
thiog more than an eſtate for life, it is neceſlary to 
deviſe the land to truſtees after his death, in order 
(as the law. expreſſes it) to preſerve the contingent | 
remainders; that is, in fact, to ſecure to the ſon ſuch 1 
=—E N 1 | {- 4-1} } 
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an eſtate as it is intended he ſhall have, independent 
of the father, and which it ſhall not be in the fa- 
ther's power to deprive him of. | 


A copyhold eſtate. cannot be entailed, for reaſons 
we ſhall hereafter 1 mention. [ See afterwards. pa. 57.] 


If I am poſſeſſed of lands in fee-ſimple, and bY 
+ Will deviſe them to John Mills, without ſaying 
o his heirs, or any thing further than to © John 
Mills, he will have the lands during his life 
only; for the words will give him no better eſtate. 
And if the deviſe is to John Mills and his aſſigns, —_ 
without ſaying for ever, he will have only an eſtate * 


for life. 4 
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Y a perpetuity is meant the ſettſyment 

a X of an intereſb in an eſtate, to go iche 
% « Tucceſſionpreſeribed by the perſon granting or creat- 
| ing that intereſt, without any power of alienatien or 
„ _. . -,Alteration.by the perſon or perſons to whom the 

| eſtate is gibebh, who are intended to take it one after 

Wo +++» + © another, as — . ſhall have appointed, and no 


* how elſe: or, in fewer words, it is an eſtate unalienable, 
** *thoughall mankind ſhould join in the conveyance. 


Theſe ſettlements or perpetuities have always 
been held odious, and diſcouraged by the law, as 
eſtates are by means of them rendered incapable 

of anſwering the purpoſes of ſocial commerce, or 
providing for the fd en innumerable contingencies 

of private life; beſtowing on a man nothing more 
than an uncertain eſtate for life, and extending the 
dominion over property long after the death of the 
original 


*% 


of 
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original poſſeſſor, who thus ſhews his deſire of 
incumbering an eſtate of which he was in his life 

time abſolute maſter, with fanciful and arbitrary 
reſtrictions, ariſing in general from whim and caprice, 
and perbaps often from that unwillingneſs to part 
with property ſo diſtinguiſnhingly the mark of a large 
number of mankind. The law has, however, made 
ſome exceptions to the general rule in favour of diſ- 
poſitions in laſt Wills and Teſtaments, by which a 
man is allowed to ſettle his land and property in a 

which he is not permitted to do by deed ; but 
this indulgence is confined by certain bounds of 
law which cannot be overleaped. Executory devi- 
ſes, which are a reſtriction or regulation of this 
power, and of which we intend very ſhortly treat- 

ing in this chapter, are only ſo far valid as they k 

within the ſalutary preſcriptions laid down for them, 
and in which the welfare of a future generation is 
confidered as more than equivalent to the wiſhes of 
the 8 diſpoſer. Yet in this, as in other caſes 

ills, the courts both of law and equity will 
make a conſtruction in favour of the deviſe, in or- 


der to ſupport the intention of the teſtator, as far as 
s can poſſibly be done, confiſtent with the rules of 


For the above reaſons, if there is a deviſe of lands 
to Jobn, and the heirs of his body, on condition that 
he ſhall not alien, or thar if he ſhall go about or 
offer to alien the land, his eſtate ſhall ceaſe and go 
do an hoſpital, this deviſe to the hoſpital is void, as 
an invention to create a perpetuity, and Fobn fhall 
take the eſtate abſolutely in the firſt inſtance. 


$2. An executory deviſe has already (page 38) 
been defined to be a bequeſt or limitation of a future 
> E 42 iii 
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intereſt in an eſtate, not to take place immediately 
on the death of the teſtator; but % be executed only 


at a time and under circumſtances: appointed by his 
Will. The various ſorts of theſe executory deviſes 


are intended to be explained and elucidated in this 


chapter, with the ſeveral rules to which My arc 


ſubjeck. 


Contingent remainders are certain eſtates which 
can be created only by deed, and are ſubject to parti- 
cular rules, dithcult to be underſtood or compre- 


hended by thoſe unacquainted with the terms and 
forms of law. They are here alluded to only as in 


ſome meaſure forming the foundation of executory 


deviſes, the rules of which are drawn from them, 
and to which we may have occaſion to allude. But 


we ſhall be careful of leading the reader into ſubtleties 
which even now puzzle the bar and the bench, not- 
withſtanding the variety of determinations which 
they have given riſe'to. 


If land is deviſed by Will to hn for his life, and 


after his death to his ſon; hn at the time of the 


making the Will not having any ſon, and he dies and 
leaves his wife with child, who after his death 1s 
delivered of a ſon, ſuch child ſhall take the eſtate 
under the Will, though born after the death of Fohn, 
this being a good deviſe in the natureof a contingent 
remainder, and conſiſtent with the legal rules by 


which they are regulated and reſtrained. 


$ 3. Tux firſt ſort of executory deviſes which I ſhall 


mention, is, where a man by his Will deviſes an 


eſtate in his land to another, to take place at a future 
time, and to ariſe only on the happening or not 


happening of ſome particular event, in the mean 


time ſuffering his eſtate to deſcend to his heir at law, 
till 
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till ſuch event happens, as it would do if he had made 
no Will, and who, in caſe the intended event does not 
ariſe, will enjoy the eſtate for ever. This kind of 
eſtate, the beginning of which is ſo uncertain, and 
which may in fact never take place, is not allowed 
to be created by deed, becauſe the delivery of the 
land (which in all conveyances of it in a man's life 
time muſt be made either in fact or in law) always 
makes the conveyance take effect from the moment 

of the delivery, and not from any future period; 
but as in the caſe of Wills, ſuch actual or legal deli- 
very cannot be made, the gift not taking effect till 
the giver's death, it is of neceſſity diſpenſed with. 
If, therefore, I deviſe, by my Will, lands to Mary 
Mills, and her heirs, to be conveyed to her upon 

her day of marriage (Mary Mills at the time of the 
making the deviſe being ſingle) this is a good exe- 
cutory deviſe of the fee-ſimple or whole property of 
the land to Mary Mills, in caſe ſhe marries, and 

ſhall take effect immediately on her day of marriage, 

and not before, till when it deſcends to my heir; 

and if ſhe ſhould never marry, ſhe can never have 
the eſtate, the deviſe being only 70 be executed on 
ſuch event's happening to her, and therefore it is 
called an executory deviſe. 


To this head may be referred deviſes to an infant 
not yet born, but as the law expreſſes it, in ventre /a_ 
mere, that is, in its mother's womb, and which are 
good, though ſuch child is not born till after the 
teſtator's death, as it ſhall take by way of executory 
deviſe when it is born. Such deviſes were formerly 
held void, for that the infant not being born, there 
was no perſon to take by the Will; but they are now 
held good, becauſe the law ſuppoſes that the teſtator 
did intend it to him when he ſhould be born. By 
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the ſame rule, àn executory deviſe of an eſtate of 
inheritance to a grandſon, or any other perſon un- 
born, when he ſhall attain the age of twenty-one 
years, is good, and there is no danger of creating a 


. perpetuity. 


$ 4. By the ſecond kind of theſe executory deviſes, 
a man may give his land to ſeveral perſons in ſucceſ. _ 
ſion, under certain contingencies or limitations, 
notwithſtanding he at firſt apparently diſpoſes of the 
whole property or fee- ſimple to ſome particular per- 
ſon; and this the law calls limiting a fee upon or 
after a fee, which cannot be done by any other ſpe- 
cies of conveyance thana Will. One may alſo hereby 
give an eſtate for life only to one or more ſucceſſively 
in land, and then deviſe the fee- ſimple to ſome other 
_ after their deaths. As for example: If I by Will 
give lands to Jobn Mills, and his heirs, and direct, 
notwithſtanding my having thus deviſed the fee- 
ſimple of the land to him, that if John dies before 
he is twenty-one years of. age, then the land ſhall go 
to Robert, and his heirs; this is a good executory 
deviſe in favour of Robert, who ſhall have the land, 
if John dies under twenty-one ; and though Robert 
happens to die before Fohn, yet if Fohn dies under 
twenty-one, the heir of Robert ſhall have the eſtate 
under this executory deviſe. | 


$ 5. In both the above kind of executory deviſes, 
however, the law has directed, that the eontingen- 
cies on which the eſtates are to take effect in future, 
muſt be ſuch as will happen, if at all, within a rea- 
ſonable time after the death of the teſtator; as 
within the life or lives of one or more-perſons then 
living, or within a moderate term of years (twenty 
or thirty years for example) not even a Will being 

| indulged ' 
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indulged ſo far as to create that perpetuity men- 
tioned at the beginning of this chapter, though an 
executory deviſe is, in fact, a perpetuity as far as it 
- The utmoſt length of time ever allowed by 
coutts of juſtice, after the death of the teſtator, for 
the taking place of the event on which the eſtate is 
to veſt or come in poſſeſſion, is the life or lives of a 
perſon or perſons then living, and twenty-one years 
after; as if I give lands to ſuch ſon Fa married 
; woman as ſhall firſt attain the age of twenty-one 
years, and at the time of the WI being made, or 
of the death of the teſtator, no ſuch ſon is born, yet 
if any ſon is afterwards born, he ſhall take the land 
by this executory deviſe, as the utmoſt ] of 
time that can paſs before he comes into poſſeſſion is 
the life of the mother, and his ſubſequent infancy, 
| being twenty-one years. 1 


So alſo, if I give lands which I have in fee- ſimple 
to Fohn and his heirs, and direct that in caſe Jobn 
dies without iſſue, in the life of Robert, that then the 

land ſhall go to Robert and his heirs; though this, as 
we before ſaid, is a limitation of a fee upon a fee, 
yet becauſe Robert can only have the eſtate on ſuch a 
chance as ma (if at all) happen in the courſe of a 

life, namely, his own, this will be held a good exe- 
cutory deviſe, by which Nobert will take the eſtate, 
if he ſurvives Jobn, and John dies without ifſue. 


If I deviſe land to Jobn for life, and after his 
death to Robert, in fee-ffmple, and Fobn dies in my 
life time, yet the eſtate thus created by Will to Ro- 
bert is good, and he ſhall have the land immediately 
on my death, my intention being clear that he 
ſhould have it after the death of Jobn, and the nature 
bf the eſtate given Robert by the Will not being ar 
all altered by the death of Jobn in my life time. 
5 E 4 ä 
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V. $6, A rurgp kind of executory deviſe alſo in. 
troduced in favour of Wills, and not allowed to be 
created by deed, is ſuch whereby a man can diſpoſe 
of a term for years, or leaſehold eſtate, to ſeveral 
perſons in ſucceſſion. It has been before mentioned 
that an eſtate for life in lands is eſteemed by the law 
of a higher nature than one for a term of even 50 
or 1000 years, and from hence aroſe the legal maxim 
or rule, that any grant, deviſe, or diſpoſition hat- 
ever, of ſuch eſtate for years, to a man for his life, 
ve him the whole term. This rule is now a little 
diſpenſed with in favour of Wills only; and a man 
may deviſe a term for years to John for his life, and 
after the death of Fohn to Robert, and may thus make 
as many life eſtates, and eſtates in expectancy on 
their expiration, as he pleaſes: But to prevent the 
danger of perpetuities, it is a fixed and abſolute 
rule, that though theſe expectant eſtates (technically 
called remainders) may be given or limited to as 
many perſons ſucceſſively as the teſtator thinks pro- 
per, yet muſt all the perſons who are deſigned to take 
thoſe eſtates, be in exiſtence, during the life of him 
to whom the eſtate is firſt given; 3 in fact, 
the perſon who is to take laſt will be only him who 
happens to ſurvive the reſt, and who will thus obtain 
oſſeſſion of the whole remainder of the term unex- 
pired; or ſuch future eſtate muſt be directed to taxe 
effect upon ſuch contingency or condition only as mt 
happen (if at all) during the life of ſuch firſt deviſce. 
As if I give a leaſe for years to John for life, and 
atter his death to Robert for his life, and after the 
death of Robert to Peter; if Robert and Peter are 
alive at the time of John's taking the eſtate under 
the Will, this is a good executory deviſe to them, 
and they ſhall take in turn as named in the Will, 


if 


* 


If alſo 1 deviſe a term of years to John for life, 
and after his death to Robert, his ſon, for his life, 
and then to the eldeſt iſſue male of Roberr, though 
Robert has no iſſue male at the time of my making 
the deviſe, nor at my death, yet if he has iſſue at the 
time of his own death, ſuch iſſue ſhall take the term 
of years by way of executory deviſe; for though this 
1s a contingency upon a contingency, (that is, two 
chances inſtead of one) yet it muſt of neceſſity take 
place (if at all) immediately after the death of the 
two lives which were in being at the time the father 
(to whom it is firſt deviſed) took the eſtate, and it is 

therefore held to be within the rule above laid 
down. 


111 give a (ils for years, by Will, to my wife for 
life and after her death to ſuch of my children as 
ſhall be living at my death, and the ſurvivor of 
them, and in caſe all my children die without iſſue, 
then J give the ſaid leaſe to John Mills, this is a 
good exccutory deviſe to him, and he ſhall take the 
eſtate on the death of all my children without iſſue, 
and not otherwiſe. 


VI. $ 7. CopynorD lands are ſuch as are held by 
copy of court roll, at the will of the lord, according 
to the cuſtom of the manor. Of theſe there are a 
great variety, and the cuſtoms of the ſeveral manors 
are infinitely diverſified, and which in all diſpoſitions 
of ſuch lands muſt, in the firſt place, be attended 
to; no certain rules, therefore, can be laid wa 
as to deviſing or ſettling the ſame, 


Copyholders regularly cannot transfer or alien 
their eflates, any otherwiſe than by a ſurrender of 
them 1 into the hands of the lord of the manor, who 

is 
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is now compellable, on ſuch ſurrender, to grant 
another eſtate at will to him to whoſe uſe the ſur. 
render is made, the tenant having a ſettled intereſt {| 
in the land, which his heir ſhall inherit, whether the 
lord will or not, the deſent of copyhold (like that 
of freehold) eſtates being in general governed by the 
tules of the common law, except in ſome inſtances 
where the cuſtom of the manor is contrary; but 
yhold lands not being in other reſpects ſimilar to 
freehold lands, the rules reſpecting the latter will 
not apply any further. The want of ſuch ſurrender, 
however, is often ſupplied by the courts of equity 
particularly in favour of purchaſers or creditors, an 
in order to give effect to Wills. 


The regular way, therefore, to diſpoſe of all ſuch 
copyhold lands, is, for the tenant to ſurrender the 
ſame according to the cuſtom of the manor of which 
they are held, to the uſe of his Will, and afterwards 
to make his Will in writing, declaring how he diſ- 
poſes of the ſame; and he may by this means deviſe 
or appoint them to ſuch uſes as he pleaſes, conſiſ- 
tent with the cuſtom of the manor of which they 
are holden. - 


$ 8. Havinc ſaid thus much of executory deviſes 
of lands, it may now be neceſſary to give ſome ſhort 
information relative to a like diſpoſal of goods and 
perſonal eſtate. 0 


Money cannot be deviſed from one to another ; 
the firſt perſon to whom it is given being entitled to 
it wholly, and money particularly having, as the 
law expreſſes it, no ear-mark. As for inſtance, if 
] have three daughters, and I give them Zool. to be 
equally divided between them, and direct that if any 


of 


1 
of them die without iſſue, her part ſhall go to the 
ſurvivors, this latter deviſe is void, and each of the 
daughters ſhall take 100l. by the Will, without any 
benefit whatever of ſurvivorſhip; and if one of them 
dies before the legacies are paid, her ſhare of the 
money ſhall be paid to her executor, or other per- 
fonal repreſentati e. ; 8 


But rhe uſe of chattels perſonal, as houſehold 
8, moveables, &c. may be bequcathed to one 
for life, and after his death the property to another ; 
as if I direct by my Will that John ſhall enjoy the 
uſe of my houſehold ſtuff during his life, and after 
the death of John, I give the ſame to Robert. This 
is a good deviſe thereof to Robert; but if the pro- 
perty of the thing be bequeathed to the firſt of them, 
then it is otherwiſe; for the abſolute gift of ſuch 
perſonal eſtate, though but for an hour, is a gift 
thereof for ever. 15 1 


It has, notwithſtanding, been determined that a 
deviſe of goods to John for life, and after his deceaſe 
to Robert, is a good deviſe to Robert, the deviſe 
for life to John being to be interpreted as to the uſe 
only of the goods; and Robert may exhibit a bill 
againſt John, to compel him to give ſecurity that the 
goods ſhall be forth-coming at his deceaſe. 
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$ 1. ITHERTO we have treated of ſuch diſpoſi- 
1 tions as perſons are enabled to make by 
Will of their eſtates, as well real as perſonal. In a for- 
mer chapter [ pa. 40.] it has been remarked, that if a 
man by his Will diſpoſes of his land only, in ſuch a 
manner as the law itſelf would have done without any ; 
Will, ſuch Will ſhall be void, and the heir ſhall take 
by deſcent as his better title; it will be neceſſary, 
therefore, to ſhew who are by law the heirs of ever 
one, and thereby entitled to his land; and we 
ſhall alſs further proceed to explain in what manner 
the law diſtributes the perſonal eſtate of ſuch as die 
without will (legally called inteſtates) this diſtri- 
bution being regulated by general rules, though in 
ſome places confined by particular cuſtoms. The 

reader will then be in poſſeſſion of all the knowledge 
requiſite both to make his Will, and allo to know 
| when 


(my 
when and how the law will make it for him. This 
we ſhall endeavour to do in the cleareſt manner poſ- 
ſible ; and ſhall then proceed to the mention of the 
duties of executors and adminiſtrators, to whom 
in particular the attentive peruſal of this . 


ay on many. occaſions be erer. 


3 . 


4 2.'IN ef to p clearly, and wichoas con- 


uon, it will be neceſſary to ſhew in what caſes a 
perſon is ſaid to die Inteſtate, that is, without a 
Will, as this may happen in a variety of methods, 


and a perſon may not be always aware of 1 real 


ſituat ion 1 in this n 


| Fic, if the Wil is informal in its execution, with 
reſpect to the diſpoſition of land, as if it hath bur 
two witneſſes to it, or if it is not ſigned by the 
witneſſes in the preſence of the teſtator, the law will 
determine the maker of it to die inteſtate, ſuch Will 
being in fact no Will at all. If a man by his Will 
diſpoſes both of real and perſonal property, and ſuch 
Will is atteſted only by two witneſſes, it will be good 
to diſpoſe of his perſonal eſtate as he ſhall have 
here directed; but it not being ſufficient, accord- 
5 ro the directions of che act 9525 Car. 2. + 
poſe of real eſtate, he ſhall, as to that, be ſaid to 

dt inteſtate, and the land ſhall deſcend to his heir, 
as though there were no Will whatever. So in like 
manner, if a perſon, by a Will duly executed, and 


properly and legally nene diſpoſes only of part 
of his landed eſtate or perſonal property, making 


no mention of the reſt, and not deviſing the reſidue 
of this eſtate to any one, he is ſaid to die Lateſtats, 
as to ſuch part both of his land and perſonal pro- 
perty as is not mentioned in the Wil 1, and the ſame 
ſhall 
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( 62 ) | 
fhall defcend or be diſtributed as in the caſe of a per- 
fect inteſtacy, or dying without any Will at all. 


A perſon is alſo ſaid to die inteſtate, if aſter 
having made his Will he revokes it, without making 
any other Will, and ſuch revocation may ariſe from 
various cauſes both in fact and law, and is either 
expreſs or implied. Expreſs, as if he abſolutely 
cancels the Will, by tearing off the ſeal and the ſig- 
nature, or if he deſtroys or burns the whole Will, or 
expreſsly declares his mind that his Will ſhould be 
revoked. Revocations are implied where the ſtate 
or condition of the perſon deviſing, or of the eſtate 
or thing deviſed, is altered, after making the Will; 
we ſhall, therefore, here endeavour to ſhew what 
acts of the teſtator will amount to cancelling, coun- 
termanding, or revocation of a Will. | | 


Hy the ſtatute of frauds, 29 Car. c. 3. already fo 
often mentioned, it is enacted, That no deviſe of 

hand, in —_— ſhall be revocable, otherwiſe than 
by another Will, or ſome other writing to be execut- 
ed in the prefence of three witneſſes, or by burning, 
tearing, or cancelling the Will, containing ſuch de- 
viſe, by the perſon making the ſame, or in bis pre- 
ſence or by his conſent. But it has been determined 
that without an expreſs revocation, if a man who 
has made his Will afterwards marries and has a child 


or children, this is a preſumptive or implied revo- 


cation of his former Will uhich he made in his ſtate 
of celibacy, as well as to his real as his perſonal 
eſtate; and the above mentioned ſtatute s not 

extend to this caſe, but he ſhall be ſaid to die in- 
teſtate, the law ſuppoſing that he muſt mean to 
provide in the firſt place for his family, and diſtri- 
buting his eſtate for their benefit accordingly. This, 
— however, 


„ ( 6 I 
however, being only a preſumptive revocation, if it 

urs, by any expreſſion, or other means, to be 
tent of the teſtator that his Will ſhould con- 
tinue in force, the marriage will be no revocation 
of it. As in the caſe where a man deviſed an 
eſtate to a woman, whom he afterwards married, 


and when he died ſhe was with child of a fon, yet 


the Will was determined to be good, and not revoked 
by the marriage. | = „ | 

If a man by his Will deviſes his land, and then 
ſells the ſame land, and afterwards re-purchaſes it, 
yet the Will ſtands revoked (as to the land by} the 
faleJand the re-purchaſe is no declaration of the 
' teſtator's mind to ſet it on foot again, without a re- 
publication. [ See before, pa. 12. 


Wa woman before marriage makes her Will, and 


thereby deviſes her land to John, and afterwards 


marries him, or any other, and then dies, yet nei- 


ther John or the huſband take any thing by this 
Will, the marriage being in law a revocation of it; 


and la married woman not being capable, as we 


dave before mentioned, of making a Will of lands. 


If a man poſſeſſed of a leaſehold eſtate in land 
for a term of years, or for a life or lives, by his 
Will bequeaths the ſame to John, and after making 
bis Will takes a new leaſe of the ſame land for an- 
ether term of years, or for other life or lives, ſo 
that the former leaſe is ſurrendered in fact or in 
law, this is a revocation of his Will, or at leaſt 
makes the ſame void as to this deviſe; for this is 
another leaſe, and not that which he bad at the 
time of the making of the Will. i 
5 „ Where 


466 


Where the law does not imply a revocation, it 
muſt be in writing, operating as a Will, and ſigned {| 
by the perſon making the Will, or by ſome writing, 
by which the teſtator declares his intention to re- 
voke the firſt Will, and ſigned by three witneſſes, 
purſuant to the ſtatute of trauds. [| See the Appen- 
dix, No. III.] _ 


A ſubſequent deviſe to another perſon, though 


he may be incapable of taking, is a revocation of I 
a precedent deviſe to a perſon who was capable of 


taking, as it ſerves to ſhew the intent of the teſta- 


tor to revoke the firſt deviſe, though the ſecond 


Cannot take effect. 


$ 3. Ir often happens that there is a duplicate df a 
Will made, and depoſited in the hands of an exe- 
cutor, or other perſon. In ſuch caſe, a cancellin 
of that part of the Will which is in the poſſeſſion of 
the teſtator is a. ſufhcient revocation of both the 
parts, as well that in his own hands as the dupli- 
cate in the hands of the executor ; they being both 
in fact but one Will. But it is beſt that ſuch can- 
celling ſhould be before witneſſes. And ſo if a 
teſtator makes a ſecond Will, and duly executes the 
ſame, it ſhall, without any thing further, revoke 
and make void the former Will and Duplicate. 


$ 4. Ir one by his Will deviſes land in fee, and 
afterwards mortgages the ſame land for a certain 
ſum of money, to be repaid at three years end, but 
dies within the three years, it has been determined 
that this will operate as a revocation of the deviſe; 
as the teſtator is not poſſeſſed of the ſame eſtate in 
the land at the time of his death as he was at the 
time of making his Will. But now, if a man poſ- 
ſeſſed of lands in fee deviſes the ſame by his wy 
| Te an 


6 
and afterwards mortgages them in fee, to ſecure a 
ſum of money, though in law the legal eſtate is con- 
yeyed to the mortgagee, or perſon to whom the lands 
are mortgaged, and though ſuch mortgage is there- 5 
fore held in law to be a revocation of the deviſe in 
the Will, yet in equity it is a determination that 
theſe mortgages ſhall only operate as a revocation in 
portion, or, as the law ſtiles it, pro /an1o ; that is, 

for ſo much as the land is mortgaged for ; by which 
means the deviſee ſhall take the land under the Will, 
ſubject to the mortgage. But if I deviſe lands to 

ohn in fee, and afterwards mortgage the ſame lands 
to John, this has been decreed to be an entire re- 
yocation, it being inconſiſtent with the deviſe. 


In all other caſes, where a perſon having lands 
in fee deviſes them, and then parts with or con- 
veys them away, though he afterwards, nay imme- 
diately takes a new eſtate, this will be a revocation 
of his Will. But in the caſe of ſiſters, being co- 
parceners, or joint heirs, as alſo in the caſe of any 
rlons tenants in common, having deviſed their 
ſeveral parts by Will, any partition between them, 
or even the levying a fine, in conſequence of and to 
ſtrengthen the ſame, ſhall not revoke their Will. 


In all the above caſes, where a Will is determined 

to be revoked, and no other Will is made, a perſon 

is ſaid to die inteſtate; at leaſt as far as concerns 

the deviſes thus revoked. In all caſcs alſo of void 

deviſes, and which we have more particularly ſpeci- 

tied, (before, pa. 40.) an inteſtacy ſhall take place 

as to thoſe, unleſs there is a particular deviſe con- | 
fained in the Will of the reſidue of the teſtator's I 
eſtate to ſome perſon; in which caſe the legacies fink | 
into and become part of ſuch reſidue, and go to the 

reſiduary legatee. 
. | | F | $ ;. Haves 
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5. Hav ING thus ſettled in what caſes a perſon 
ſhall be ſaid to die inteſtate, we next proceed to e, 


plain in what manner the law Ulipoſes of his Slate 
as well real as perſonal. 


But before we proceed to explain the deſcent of 
lands, it may be neceſſary to mention two eſtates 
created by operation of law; viz. tenancy by the | 
curteſy, and tenancy in dower ; the former of which 

revents for a time the deſcent of the whole eſtate to 
the heir immediately on the death of the anceſtor, 
and the latter the deſcent of one third part of it. 


Tenancy by the curteſy has been already men- 
tioned [pa. 33.] By freehold lands there we mean 
lands which the wife has in fee-ſimple or fee-tail; | 
and on the death of the wife, in this caſe. her huf- : 
band is, by the curteſy of England, entitled to re- 
main in poſſeſſion of the receipt of the rents and 

profits of | ſuch land during his life, and, after his 
Math. it deſcends to her heir. 2 


A widow is entitled to dower, chat is, he rents 
during her life of one third part of all ſuch lands 
as her huſband had at any time during the marriage, 
in fee-ſimple or fee-tail general. By 15 e-tail general, 
ve mean ſuch an eſtate as will deſcend to any legiti- 
mate children whatever the father may have. There 
is in law an eſtate in land called fee-tail /pecial; that 
is, where the land is limited to deſcend to the iſſue 
of the father by. ſome particular wife only. © In ſuch | 
caſe, only the wife whole iſſue is to inherit is entitled 
to dower, and no other wife whatever. This dower 
a widow is entitled to, whether ſhe has children by 
her huſband or not. But if a woman elopes from 
her huſband, and lives in adultery with another man, 
ſhe forfeits her dower, by a particular act of bal 
ment * for the purpoſe. 
5 Subjet 


5 1 
Subject to the above mentioned rules, as to cur- 


teſy and dower, land, or real eſtate, (which words 


we will at preſent ſuppoſe to mean the ſame thing) 
always deſcends to the heir at law where there is no 


Will. Perſonal eſtate, on the contrary, is diſtributed, 


under the rules hereafter mentioned, among all the 
next of kin to the perſon dying inteſtate; of whom 
the heir at law may, as it will hereafter be ſeen, be 
only one. It ſhall therefore be the buſineſs of a 
very few lines to explain the deſcent of real eſtate; 


and afterwards we will more at large conſider the 


diſtribution of perſonal ; and which being at preſent 
ef by a particular ſtatute, it would be uſe- 
leſs, and perhaps diſagreeable, to enter into a de- 
tail of the ancient rules of the common law, or the 
various modes made uſe of by the ordinary to en- 
groſs the power over the eſtate; or to trace the riſe, 
ogreſs, and decline of eccleſiaſtical juriſdiction, 
now only allowed under the authority of the ſtatute, 
and bound to act under that direction. | 


Io regulate the deſeent of real eſtate, certain 
rules are laid down by the Engliſh law, which it 
would be only tedious here to enumerate at length, 
but the reſult of which are as follows. 11 15115 


On the death of any perſon poſſeſſed of the whole 
property (or, as the law calls it, ſeized in fee) of land 
| which he had himſelf purchaſed, without making any 

diſpoſal thereof by Will, it is the general rule that 


his eldeſt ſon, if alive, ſhall inherit. (The cafe of 


Borough Engliſh lands form an exception, ſuch 
lands by the cuſtom deſcending to the youngeſt ſon ; 
and the cuſtom. of gavelkind, by which all the ſons 


inherit together.) If ſuch eldeſt ſon is dead, his 


eldeſt ſon (or other iſſue, according to the rules im- 
\mediately laid down) ſucceed to the land. If the 


eldeſt 


( 
eldeſt ſon is dead without leaving any iſſue, then 

the land deſcends to the ſecond, third, and all other 
ſons reſpectively of the inteſtate, in order of birth, 
or their iſſue, in like order. If a man has no 
ſons, nor any iſſue of them, living at his death, his 
daughter 1s to inherit; or if he has more than one, 
they take the land altogether, how many ſoever there 
may be; it being the rule of law, that where there 
are two or more males in equal degree, the eldeſt 
only ſhall inherit land; but that females inherit all 
together; and in this caſe the daughters are called 
coparceners, as being joint partners in the land. If 
the daughters are dead, leaving iſſue, ſuch iſſue 
ſhall inherit the land; the eldeſt ſon of each taking 
his mother's ſhare; or if no ſon, their daughters 
cqually. As for example, if a man has three * 


ters, all of whom die in his life time, the firſt leavs- 


ing two ſons, the ſecond leaving two daughters, and 
the third a daughter and a ſon, the ſon being the 
youngeſt, his land ſhall be divided thus; one third 

part to the eldeſt ſon of the firit daughter, one other 
third part between the two daughters of the ſecond 
daughter, as coparceners, and the remaining one 
third to the ſon of the third daughter; it being ano- 
ther rule of law relative to deſcents, that males are 
always to be preferred to females. 5g 


If a man dies without any iſſue, the land deſcends 


to his eldeſt brother of the whole blood, or his iſſue, 


in the order above preſcribed with reſpect to the iſſue 
of the owner of the land; or in caſe of the death 
of his eldeſt brother without iſſue, then to his ſe- 
cond, third, or other whole brothers reſpectively, 
in order of birth, or their iſſue. If fe has no bro- 
thers, then to his ſiſters of the whole blood all toge- 
ther, or their iſſue, ſubject to the ſame rules as above- 
mentioned with reſpect to his daughters. If he has 


neither 
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neither ſon nor daughter, brother nor ſiſter, the land 
then goes to his eldeſt uncle, being the brother of 
his father, or his iſſue ; and for want of ſuch, to his 
other uncles by the father s ſide, or their ine. In 
defect of all theſe, to his aunts on the father's ſide, 


equally among them all, in like manner as to his 
Goghtrers or iſters. 


It would be needleſs. to trace the rule of deſcent 
any further, the above being ſufficient to extend to 
all common caſes. The reader is to obſerve that 
land can never lineally aſcend; that is, it can never 
go to the father or mother, grandfather or grand- 
mother of the perſon dying, but ſhall rather eſcheat, 
i. e. lapſe to, and become the property of the King, 
or the Lord of the Fee, for default of heirs ; though 
a does aſcend collaterally to his uncles or aunts. 


But: in caſe the perſon dying was not himſelf the 
haſer of the land, but that the eſtate in fact 
ended to him from his father or mother, or any 
other anceſtor, it is to be remarked, that the blood 
of that line of anceſtors from whom the land did 
not deſcend can never inherit. Thus if the land 
deſcended from his father, his mother's relations, 
n ſuch, can never inherit it; and in like manner 


the father's relations can never inherit land deſcended 
from the mothe r. 


. 


It is alſo een to 8 the reader, that 
Aations of the half blood only can never ſucceed to 
land, but are entirely deprived of any title whatſo- 
ever to the land by deſcent. Thus if a man has 
two ſons by two different wives, and dies, and his 
firſt ſon takes the land, as heir to him, and dies 
without iſſue, the ſon by the other mother, being 
uy his half brother, ſhall never inherit the land 


2 | f as 
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as 1. to his brother. But if a man poſſeſſed of 
fee ſimple lands dies, leaving a brother and two ſons, | 
by different wives, on his death his land ſhall:deſcend; 4 
to his eldeſt ſon, as before mentioned; and in caſe of | 
the death of ſuch eldeſt ſon: without iſſue, 1 ſhall 
come to his uncle, the father's brother; and then, 

if the uncle ſhould happen to die without iſſue, the 
land ſhall from him 3 to his nephew, the half 
brother of the ſon from whom it came to the uncle. 
Such nephew —_ heir to the uncle of the whole 
blood ; notwithſtanding he could not inherit the 
land, as heir to his elder brother. | | 


* 


+6 enter. further, "homme, into 8 ag nice.« 


| ſubject would but perplex thoſe for whom theſe 
ſheets are intend We ſhall therefore imme- 
diately proceed to the diſtribution of an inteſtate's | 
perſonal eſtate. 


$6. By the ſtatute 22 and 23: Car, 2. c. 10. com- 
| monly called the ſtatute of diſtributions, being made 
in order to regulate the diſtribution of eftates of in. 
teſtates, i. e. of ſuch as died without Will, it is enacted, 
that the, remainder of the perſonal eſtates of ſuch 
inteſtates, after paying their debts and funeral ex- 
pences, ſhall, at the expiration of one full year from 
the death of the inteſtate, which is allowed for the 
2 1 of paying a due regard (as the ſtatute ex- 
preſſes it) to creditors, be diſtributed in the follow- 
ing manner; viz. one third part thereof ſhall go to 
the widow of the inteſtate, and the reſidue to be di- 
vided in equal proportions among his children; or 
if any of them are dead, to: their legal repreſenta- 


tives, that is, their lineal deſcendants. If there are | 


no children, or legal repreſentatives of them ſub- 
fiſting, then one half the eſtate ſhall go to the widow, 
and the other half to be diſtributed os ard —_— | 


( 7 

alk the next of kindred to the inteſtate, in equal de- 

ree, and their repreſentatives. If there is no 
widow, the whole eſtate goes among the children; 
jf there is neither widow nor children, the whole of 
the eſtate ſhall be diſtributed among all the next of 
kin, in equal degree, and the repreſentatives of ſuch 
of them as may happen to be dead, if ſuch next of 
kin are brothers and, ſiſters, but not elſe; no repre- 
ſentatives of other relations being admitted. The 
next of kindred here referred ſhall be ſoon more 


eee rie n. el 


Out of the above rule of diſtribution all ſuch 
children are excepted (except the heir at law) as 
may: have- had any eſtate ſettled on them by the in- 
teſtate in his life time, or may have been advanced 
by him, hy marriage portions or other giſts, equal 
to the ſhare which would be due to them under ſuch 
diſtribution. And if the eſtate. or portion fo given 
them by the inteſtate in his life time is not equal to 
their diſtributive ſhare, they or their repreſentatives 
ſhall then be entitled to ſo much only of their fa- 
ther's eſtate under this ſtatute as will make the ſhares 

of all the children as equal as poſlible. But the 
eldeſt ſon and heir at law, or any other ſon who may 
be heir by particular cuſtom, as the youngeſt ſon 
under the cuſtom of Borough Engliſh, though he 
may have land by deſcent of ever ſo large a value, 
and though he may have had any land given him by 

his father, the inteſtate, in his life time, 1s nevertheleſs 
entitled to his proportion in the inteſtate's perſonal 
eſtate equally with the other children. But if the 
heir at law has had any advancement from his fa- 
ther in money, he muſt, like the other children, 
alloy for that, to make his ſhare of the eſtate equal 
| vith. theirs. 
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1 
In all caſes where children have been advanced 
in the father's life time by gift of a marriage portion 
or otherwiſe, and the father afterwards dies inteſtate, 
if this marriage portion is not equal to the ſhare due 
under the ſtatute of diſtributions, the rule 1s, for 
ſuch children to allow what they have ſo received to 
be part of the perſonal eſtate of the deceaſed, and 
then to take their diſtributive ſhare out of the 
whole.— Thus, if a man dies worth 2000l. leaving 
three daughters, one of whom in his life time has 
received ;o00l. from him; in order to make an equal 
diſtribution under the ſtatute, the advanced daughter 
muſt bring this ;o00l. into hotchpot, that is, mix it 
with the other perſonal eſtate of her father, making 
that by this means the ſum of 2500l. to one third 
part of which whole ſum each daughter is entitled, 
being the ſum of 8331. 6s. 8d. and which the two 
unadvanced daughters will accordingly receive out of 
the 2000l. the eſtate of the father at his deceaſe, and 
will thereby leave the ſum of 3331. 6s. 8d. for the ad- 
vanced daughter, which, with her former portion, 
will make all their ſhares exactly equal.—It is to be 
remembered, that where the inteſtate leaves a widow, 
her one third or ſhare is in all caſes to be in the firſt 
place deducted out of his whole perſonal eſtate, be- 
fore any diſtribution 1s made among the children. 


$7. We will now procecd further to explain who 
arc the next of kin. 


A man's neareſt of kin, and who are to take his 
perſonal eſtate, under the above ſtatute, together with 
his widow, in the proportions before mentioned, or 
in caſe there is no e r the whole of ſuch eſtate; 
are, 1n the firſt place, his children and their repre- 

SO ſentatives, 


{a 
fentatives, who are particularly provided for in the 
act. In cafe there are no children, but only grand- 
children, then the perſonal eſtate belongs to fuch 
grandchildren. It he has no children or grand- 
children, or iſſue of them, and his father is living, 
ſuch ' father ſhall take the whole of his perſonal 
eftate. If his father is dead, then it ſhall be divided 
between his mother, and all his brothers and fiſters 
equally, whether of the half or the whole blood, this 
making no difference in the ſucceſſion to perſonal 
eſtate. If his mother is dead, then between all his 
brothers and ſiſters equally, or the children of ſuch 
of them as may be dead. If he has neither children, 
father, mother, brothers, nor ſiſters, it ſhall go to his 
grandfather, or if he is dead, the grandmother.* If 
none of theſe are living, then ſuch of his uncles and 
aunts, and nephews and nieces, as may be living 
at his death, take his perſonal eſtate equally amongſt 
them. And laſtly, if there are none of the above rela- 
tions, his firſt couſins equally ſhare and ſhare alike; 
and no perſon is ever admitted to take as a repre- 
ſentative of another, except the iſſue of the inteſtate's 
children, and the children of his brothers and ſiſters. 


In order to elucidate and explain the above, a few 
obſervations may be neceſſary. And firſt, it is a 
rule, that in all caſes where there is only one perſon 
who is next of kin to the inteſtate, there being no 
other relation in equal degree, that one perſon ſhall 
take the whole, as if there be but one child and no 
grandchildren, and as in the caſe above mentioned 
of the father of the inteſtate. 8. NM 


In a caſe where the next of kin to an inteſtate were a grand- 
father by the father's fide, and a grandmother by the mother's 
kde, it was determined they ſhould each take half of the eſtate, 


2dly, 


oO 


2dly, The next rule I ſhall mention, is, that 

where repreſentation is allowed, all the children of 
ſuch deceaſed perſon, as may be entitled to a ſhare, 
take ſuch their parent's ſhare among them all. As 
if a man dies inteſtate, leaving two children, a 
grandchild by another of his children, and two 
grandchildren of another, each of his two children 
Mall take one fourth part, the grandchild of one of 
the deceaſed children ſhall have another one fourth 
part, and the two grandchildren of the other de- 
ceaſed child ſhall have the remaining one fourth be- 
tween them. The reaſon of this being, that the 

grandchildren do not take this ſhare in their own 
right as next of kin, but as repreſentatives of their 
deceaſed parent, the children of the inteſtate. For 
if a man leaves only grandchildren, as for example, 
two grandchildren by one ſon, three by another fon, 
and five by a daughter, there each of the 'grand- 
children ſhall take one tenth part, becauſe they, in 
this caſe, claim their ſhare in their own rights 28 
next of kin, and all are ſo in an equal degree. 


Zdly, If a perſon dies without children, grand- 
children, father, or mother, and his eſtate is divided 
between his brothers and ſiſters, or their children, 
the ſame kind of rule is adopted as in the above caſe 
of children and grandchildren; as if there are two 
brothers, one ſiſter, and three nephews and nieces 
(children of a deceaſed brother or ſiſter) here the 
two brothers and the ſiſter living each take one 
fourth part, and the three nephews or nieces the 
remaining one fourth between them, as perſonal 
repreſentatives of their deceaſed parent, the brother 
or fiſter of the inteſtate. 7 


athly, 
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Athly, If he has no children, grandchildren, father, 

er, brothers, nor ſiſters, but a grandmother 
living, ſhe ſhall take the whole of the eſtate, and 
his uncles ,and.aunts, if he has any, ſhall not ſhare 
with, her, contrary. to the caſe; of re own os 
F ſiſters, e, 


. In caſe of a an ar 2 leaving oy 
uncles and aunts, and/nephews and nieces, (children 
of, a deceaſed brother or ſiſter of the inteſtate) the 
es and aunts of the inteſtate take equally with 
nech ews and nieces, dee all hug DEF. Fi Vin in in 
eder. il e 2 
101 its «6 3 
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ch child, when born, ſhall have an equal 
ſhare with his other children, or ſuch other ſhare as 
itwould have been entitled unto, if born and living 
at the time of his death; and if it is an only child, 
it ter ſhare the eee e Wen willy his 
mo . B 4 VEL. 157510 Nt 


* 


. Hi FF FLY 2 


68.8. Tavs have 1 endeavoured, in the beſt manner 
Lyas; able, to explain the nature and rules of the diſ- 
ribution of the cſtates of ſuch as die without Will. 
2 it is yet further to be remarked; that the ſtatute | 
More: mentioned ,expreſsly excepts and reſerves the 
oms of the city of London, of the province of 
uk. and of all 5 places having peculiar cuſ- 
| toms of diſtributing. inteſtate's eſtates; ſo that 
though in thoſe places the reſtraint which perſons 
yer ere former hy laid under by theſe cuſtoms, with re- 
ſpect to devi „is now removed by the ſeveral ſta- 


tutes mentioned in the former part of this work: yet 
their ancient cuſtoms remain in full force, as far as 
they reſpect the diſtribution of the eſtates, ſome of 
which we ie ſhal therefore proceed tc to mention; 


In 


„ 

In the firſt place, in the city of London and] pro- 
vince of York, the effects of the inteſtate, 5 
payment of his debts, are divided in the following 
manner, viz. If the deceaſed leaves a widow and 
children, his perſonal eſtate (deducting the widow's 
apparel and furniture of her bed-chamber, which in 
London is called the widow's chamber) is divided 
into three parts, one of which belongs to the widow, 
another to the children, and the third to the admi- 
niſtrator; if only a widow, or only children, they 
ſhall reſpectix ely, in either caſe, take one half, and 
the adminiſtrator the other half; if neither widow 
nor child, the adminiſtrator ſhall have the whole; 
and this ſhare, thus given to the adminiſtrator, and 
called the dead man's part, the adminiſtrator uſed 
” app to his own uſe, till the ſtatute 1 Fac. 2. 

7. declared that the ſame ſhould be ſubject to the 

9 4 of diſtribution; now, therefore, this one 
third part 1s diſtributed i in the ſame manner, where 
theſe cuſtoms prevail, as the whole of the eſtate is 
in other caſes of inteſtacy, or dying without Will. 
So that if a man dies worth 1800l. leaving a widow 
and two children, the eſtate ſhall be divided into 
three parts ; of theſe three parts the widow ſhall have 
one, being 6001. by the cuſtom, and the children 
another 6o0ol. alſo under the cuſtom, and the remain- 
ing one third, being the dead man's ſhare, or 600l. 
is to be divided as directed by the ſtatute ; that is, 
one third, being 200l. to the widow, and the re- 
maining two thirds, being 400l. among the chil- 
dren; ſo that in the whole the widow has 800l. and 
the children cool. each. If a man leaves a widow 
and only one child, the cuſtom gives one third, or 
600l. to cach, and the ſtatute divides the other one 
third between them, being 300l. each, and garde 
| widow 


N 
widow and children have each a half of the perſonal 


eſtate, or gool. If he leaves a widow, and no child, 


the widow ſhall have three-fourths of the whole 


perſonal eſtate; that is, one half of the whole by the 


cuſtom, and half of the remaining half under the 
| Tatute; and the remaining one-fourth part ſhall 
under the ſtatute be diſtributed to the next of kin. 
I is alſo to be obſerved, that if the wife be provid- 
00 for by a jointure before marriage, in bar of her 
cuſtomary part, ſhe ſhall not be entitled to any _ 
by virtue of the cuſtom, but ſhe ſhall nevertheleſs 
haye her ſhare under the ſtatute of diftributions of 
that one-third which the cuſtom gives to the admi- 
* niſtrator, and which he is directed to diſtribute ac- 


cordingly, unleſs barred by ſpecial agreement. And 


if any of the children are advanced by the father in 
his life time with any ſum of money (not amount 


ing to their full proportionable part) they muſt allow 


for that to the reſt of the brothers and ſiſters, in 


the ſame manner as has been mentioned with ref; 
to diſtributions of the whole eſtate under the ſtatute, 
| but not to the widow, before they are entitled to any 
benefit under the cuſtom; but if they are fully ad- 
yanced, the cuſtom entitles them to no farther 
dividend. - md 


Thus far in the main the cuſtoms of London 
and of York agree; but belides certain other leſs 
material variations, which it would be here needleſs 
to-mention, their are two principal points in which 
they conſiderably differ. One is, that in London 
the ſhare of the children (or as it is there called 
their orphanage part) is not fully veſted in them till 
the. age of twenty-one, before which they cannot 
diſpoſe of it by Will: and if they die under that 
age, whether married or not, their ſhare ſhall ſur- 
"i i vin 


reaſonable part. 


(JF: 
vive to the other children; but . after the age f 
twenty-one it becomes their abſolute property, and 
may be diſpoſed of by Will, or, in caſe of their 
dying without Will, diſtributed under the ſtatute, - 
like their other perſonal eſtate. The other differ. 
ence 1s, that in the province of York the heir at 
common law, who inherits any lands, either in fee. 
or in tail, is excluded from any filial portion, or 


# 


$9. In all caſes where a baſtard, who can have no 
relations or next of kin, except his wife and chil. 
_ dren, dies inteſtate, without a wife or any iſſue, 
(children or grandchildren) leaving a perſonal eſtate, 
in this caſe the King is entitled to ſuch perſonal 

eſtate, and adminiſtration thereof will be granted 

to any one whom the King ſhall appoint by his let- 
ters patent. is ts 4 


If a married woman dies without any Will, as 
ſhe generally muſt, adminiſtration of all her goods 
belongs of right to her huſband, as her next of kin, 
or moſt lawful friend, within the ſtatute of diſtri- 
_ butions. „ 


And this is conſirmed by the ſtatute of 29 Car. 2. 
c. 3. enacting that the ſtatute of diſtributions ſhall 
not extend to the eſtates of married women who 
ſhall die withour Will, but that their huſbands may 
demand and have adminiſtration of their rights, 
credits, and other perſonal eſtates, and recover and 
enjoy the ſame as they might have done before the 
making of the ſaid act: and the huſband is accord- 
ingly entitled to the whole perfonal eſtate, and be- 
comes her perſonal repreſentative to all intents and 


purpoſes. 


ſes. And if the 8 * after the wife, 
fore adminiſtration taken out by him, his exe- 


Ecutors or admitifſtratofs, and not the wife's Next of 
An, ſhall be entitled. - | 5 
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A Beer ere cke W A. — is Pry 0 * then 
1 goods which ſhe in that capacity, ad- 
Midarion muſt be granted to the next of in to 
the perfon' to Whom ſhe was is CXECULTIX, his perſonal 
| eſtate belonging to them. 
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§ 1. Of Executors and Aim mifl ralors—Executon, 
_ wwhat they are. 


$ 2. Not compellable to act, but may refuſe—lf they 
5 refuſe, they muſt not meddle with the Effeds 7 
the deceaſed. 


$ 3. Adminiſtrators, what they are, and in wha Caſes 
lo be appointed. 


$ 4. To whom Adminiſtration is to be granted. 
$ 5. Oath and Bond of an Adminiſtrator. 


$ 6. Diſtinctious between an Executor and an Admi- 
niſtrator. 


$7. e of Guardians by Will. 
$1. AN Executor is he to whom another man com- 
mits by Will the execution of that his laſt 
Will and Teſtament; and a deviſe of perſonal eſtate 
is not looked upon to be of any effect until the Will 
is proved by the executor; and an executor cannot 
give a Will in evidence concerning perſonal eſtate, 
without producing the probate; for it is no Will 
until it has received the ſanction or allowance of 
the ſpiritual court; which court is to judge whether 
it is a Will or not; and the temporal or common 


law courts are not to look upon it as a Will till 
probate be made. 


This appointment of an executor is held to bei 
eſſential to the making a Will or Teſtament of per- 
ſonal eſtate, and may be performed either by expreſs 
words, or ſuch as ſtrongly * the ſame. 


All 


- ( 8 ) 
All perſons are capable of being executors: that 
are capable of making Willa, arid many others beſide; 
as; married women and infants, nay, even infants 
+ unborn, or yet in their mother's womb (in ventre ſa 
nerd is the legal term for ſuch) may be made exe- 
cutors, though no infant can act as executor before 
he is ſeventeen years old; till which time admini- 
ſtration muſt be granted to ſome other perſon, dur- 


1 


ing ſuch infancy or minorĩ x. 
82. Bur though a perſon ĩs 1 an executor 
by a Will, he cannot be compelled to undertake the 
executorſnip againſt his own defire, unleſs he has, 
' after the death of the teftator, meddled with his 
| s as executor; for then he is not only to be 
compelled to perform the office of an executor, but 
even if he ſhould refuſe ſo to do, his refuſal would 
then be void, and he ſhould be charged as executor; 
and therefore if the executor named in the Will is 
reſolved not to act, but to refuſe the executorſhip, 
he muſt be particularly careful that he does not * 
miniſter the goods of the deceaſed as executor; for if 
he has once adminiſtered as executor, he may at an 
time after be compelled to undergo the burden of 
that office, and may be ſued as fuch, by the creditors 
of the teſtator, though he cannot ſue any perſons 
debtor to the teſtator, until he proves the Will, and 
which he muſt then do in his own defence. 


A perſon is ſaid to adminſter as executor, ſo as 
| thereby to be compelled to accept the executorſhip, 
when he performs thoſe acts which are proper to an 
| executor, as by paying the debts due from the teſ- 
tator, or receiving any debts due to him, or giving 
-acquittances for the ſame, with other ſuch like acts; 
but generally whoever, as a mere treſpaſſer, takes 
py LL - poſſeſſion 


( 82 ) 


poſſeffion of any of the goods or effects of the tef. 
tator, and converts the fame to his own uſe, and not 
to the uſe of the teſtator (as to the payment of his 
debts or legacies) does not adminſter as executor, 
The moſt fafe courſe, however, is not to meddle at 
all, but to refrain entirely from any diſpoſition 
_ whatever of the teftator's goods. Yet even where a 
perſon has not meddled with the goods pf the teſtator 
at all, and is therefore not compellable to accept the 
executorſhip, yet if a legacy 1s left to him as exe- 
cutor by the Will, he may be compellable either to 
act as executor, or elſe to loſe his legacy. 


This refuſal of a perſon to take upon him the 
executorſnip, cannot be by word only, but it muſt 
be entered and recorded in the eccleſiaſtical court. 


If any perſon, not being appointed executor by 
the Will of the deceaſed, nor having adminiſtration 
-granted to him by the ordinary (as after mentioned) 
rakes upon him to intermeddle with the goods or 
effects of the deceaſed, and to act as executor, he 
becomes executor of his on wrong, (de ſon tort ) and 
ſhall be anſwerable both to the rightful executor or 
adminiſtrator, and to the creditors of the deceaſed, 
to the amount of the effects adminiſtered by him, 
and he may pay the teſtator's juſt debts with ſuch 
effects, the payment of which dehts ſhall be allowed 
him; and in caſe ſuch executor of his own wrong 
dies, having any goods of the deceaſed in his hand, 
his executor or adminiſtrator ſhall be liable to anſwer | 
for the ſame, as he himſelf muſt have done it living- 


Where there are ſeven] executors named in the 

Will, fome of whom refuſe to act, and others of 
them prove the Will, they who refuſe may boy 
Fo h war 


„„ 

wards at their pleaſure adminiſter, notwithflanding 
ſuch refuſal, before the ordinary : and this is what 
in the ſpiritual court is called a double probate, 
which is in this manner; the firſt executor; who 
comes in takes probate of the Will in the uſual 
form, with a reſervation to the reſt. Afterwards, if 
another comes in, he alſo is to be ſworn in the uſual 
manner, and an ingroſſment or fair copy of the 
original Will is to be annexed to his probate, in the 
ſame manner it was to the firſt; and in the ſecond 
grant ſuch firſt grant is to be recited, and ſo on if 
there are more that come in afterwards: for not- 
* withſtanding their refuſal at firſt, they ſtill continue 
executors, - and at any time during the lives of 
their fellow executors they may prove the Will, 
they may pay debts, make releaſes, and they muſt 
be joined in all ſuits where the executors are plain- 
tiffs, becauſe they are all privy to the Will; though 
it is not neceſſary where they are defendants; be- 
cauſe the plaintiff in any action againſt them is not 
bound by law to take notice of any but thoſe who 
have proved the Will. 7 


If a man makes two executors, and dies, and 
one of them proves the Will in the name of them 
both, without the conſent of the other; yet this is 
not any adminiſtration by him who refuſed the ex- 
ecutorſhip, but he may plead to any action brought 
againſt him as executor, that he never was exe- 
cutor; for neither the Will or probate make him 
ſo, if he docs not adminiſter. „„ 


583. Wurx all the executors named in the Will re- 

fuſe to act, the biſhop of the dioceſe or ordinary may 

commit adminiſtration, with the Will of the de- 

ceaſed annexed, under _ rules after W 
2 a 


84 

and in ſuch caſe the perſon to whom this adminif. 
tration is granted is called the adminiſtrator of the 
deceaſed with the Will annexed, and may adminiſter 
the goods; and his duty is then very ſimilar to that 
of an executor. This authority of the adminiſtra- 


tor, and any act done by him in purſuance of it, is 


good and effectual in law, till the executor under- 
takes the executorſhip, and proves the Will; as it is 
ſaid he may even then do; and that in ſuch caſe the 
ordinary may afterwards revoke the adminiſtration: 
| but the ordinary cannot certainly repeal an admi- 
niſtration at his pleaſure ; and the rule with reſpect 
to this ſeems to be, that an adminiſtration may be 
repealed, although not arbitrarily, yet where there 
ſhall be juſt cauſe for ſo doing, of which the courts 
of law are to judge, as if the adminiſtrator ſhould 
happen to become inſane, inſolvent, or the like. 
And ſo if the perſon who is next of kin, at the time 
of the death of the inteſtate, happens to be incapa- 
ble of adminiſtering, by reaſon of any legal impedi- 
ment, (attaint or excommunication for example) 


and the ordinary commits adminiſtration to another; 


if the next of kin afterwards becomes capable, the 
ordinary may repeat fuch adminiſtration, and com. 
mit it to the next of kin. | 


If a man makes his Will without appointing any 
perſons to be his exccutors, or the executors named 
are unknown, and cannot be found out, or are 
incapable of acting, or diſabled from being exe- 
cutors; in all theſe caſes an adminiſtration muſt be 
granted by the ordinary, with the Will annexed. | 
And where a man dies without any Will at all, (the 
conſequences of which have been more fully ex- 
775 in the foregoing chapter) adminiſtration | 
Thall be granted to ſuch perſons as are entitled 
under the ſeveral ſtatutes, and who thoſe perſons | 
. 2. 


6885 


are we will immediately proceed to explain; firſt 


obſerving, that in all (except where there is 


a controverſy depending whether there is a Will or 
not) the ordinary may be compelled to grant admi- 
niſtration to the perſon who is entitled to it; and 
that if he refuſes, a mandamus will go from the 
Court of King's Bench, commanding him to grant 
it, though the perſon entitled to adminiſtration 
may if he pleaſes refuſe to take it upon him, and 
the ordinary has no power whatever to compel him 
W-Sccepe = | 


5 4. Ir may be neceſſary here to mention, that by 


an act of parliament of 9 and 10 W. 3. c. 32. per- 


ſons deny ing the Trinity, or aſſerting that there are 
more Gods than one, or denying the Chriſtian re- 
ligion to be true, or the holy Rricthies to be of 
divine authority, ſhall for the ſecond offence be 
diſabled from being adminiſtrators: ſuch perſons, 
having loſt all ſenſe of religion, are therefore pre- 
ſumed to be of too immoral and improper a cha- 
racter to be capable of honeſtly performing their 
duty in an office of ſo much truſt and confidence, 
and incapable of being bound by the oaths preſcrib- 
ed to them. | 


The ſtatute of the 21 H. 8. c. 5. enacts, that in 
caſe any perſon dies without a Will, or the executors 
named 1n any Will refuſe to prove it, then the or- 
dinary, or other perſon having authority to take 
probate of Wills, ſhall grant the adminiſtration of 
the goods of the Jeceal? | 
of kin, or both, as the ordinary ſhall think pro- 
per. And where ſeveral perſons claim the admi- 
niſtration, as next of kin, who are all equal in 


degree of kindred to the perſon deceaſed, or where 
one perſon deſires the adminiftration, as next of 
S kin, 


ed to his widow, or next 


| ( 86 ) 
kin, there being ſeveral perſons in equality of kin. 
dred with him; in every ſuch cafe the ordinary 
ſhall be at liberty to grant the adminiſtration to 
the widow and one of the next of kin only, jointly 
or ſeparately, as he pleaſes. 


By virtue of the ſtatute laſt mentioned, adminiſ. 
tration ſhall generally be granted to the widow or 
next of kin. Who thoſe next of kin are, comes 
more properly under the head concerning the dif. 
tribution of the eſtates of ſuch as die without Will, 
and which has been there fully explained; thoſe who 
are entitled to ihare the eſtate being entitled, under 
the above reſtrictions, to adminiſtration. There is, 
however, one exception to this rule, as to the next 
of kin, in caſe the executor refuſes, or, having ac- 
cepted the executorſhip, dies without appointing 
any executor by his Will; this exception is in favour 
of a reſiduary legatee in a Will; for he being en- 
titled to all that remains after debts and legacies 
paid, has certainly the firſt and beſt title to be ad- 
miniſtrator of the eſtate. The deviſe of the reſidue 
to him taking away the preſumption which the ſta- 
tute otherwiſe makes, that the teſtator would have 
given ſuch reſidue to the next of kin. 


Beſides the adminiſtrators already mentioned there 
are alſo ſeveral others. As adminiſtrator during 
the abſence of the next of kin to an inteſtate out of 
the kingdom, which is a great convenience; for if 
his next of kin happens to be beyond ſea at the 
time of the death of any one dying without Will, 
the adminiſtration could not otherwiſe be granted, 
and the effects of the deceaſed might be ſquandercd 
away, and the debts due to him loft, for want of 
proper care and a timely adminiſtration. 0 
ES: Admi, 
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Adminiſtration is alſo ſometimes granted to an 
indifferent perſon while a ſuit is depending, which 
is called in law an adminiſtration pendente lite; 
ar if there is no diſpute or controverſy, then till the 
executor comes in; all which adminiſtrations ceaſe 
of courſe, as ſoon as the conſideration ceaſes on 
which they were firſt granted. | 


We have already mentioned that an infant, though 
ever ſo young, may be appointed an executor, but 
that the execution of the Will ſhall not be committed 
to him until he is ſeventeen years old, till when ad- 
miniſtration is to be granted to ſome one, who is in 
ſuch caſe called adminiſtrator durante minori late, 
i. e. during the minority of the infant executor, and 
which adminiſtration ceaſes as ſoon as he attains the 
age of ſeventeen; and where the infant executor is a 
female, who before ſeventeen marries a huſband of 
full age, yet the adminiſtration ſhall not ceaſe till 
ine herſelf is ſeventeen years old compleat. But 
although an adminiſtration, during the minority of 
an infant executor, ceaſes at his age of ſeventeen, yet 
an adminiſtration during the minority of an infant 
adminiſtrator (which is granted when the next of kin, 
or other perſon, who is entitled to the adminiſtration, 
1s not of age) does not ceaſe till he is twenty-one 
years old; and the reaſon of this is, becauſe every 
adminiſtrator is obliged to enter into a bond duly to 
adminiſter the effects of the deceaſed, an act which 
an infant under twenty-one is not permitted to do. 
Where adminiſtration is granted during the minority 
| of ſeveral executors, he who comes firſt of age ſnall 

prove the Will, and the adminiſtration ſhall imme- 
cee. 8 


G4 if 


n) 
If a married woman, as next of kin, bas a right | 


to adminiſter, the adminiſtration ought not to be 


granted to the huſband and wife jointly, but to the 
wife only; for otherwiſe, if ſhe ſhould die before 
him, he would continue adminiſtrator againſt the 
meaning of the act. But if a wife who, as a redu- 
ary legale, has a right to take adminiſtration, re- 
fuſes ſo to do, and prays it may be granted to 
another, and not to her huiband, yet it may be 
granted to him, he being entitled to all ſhe would 
have as reſiduary legatee. | 


Where adminiſtration is granted to two perſons, 
and one dies, the adminiſtration ſurvives to him 


If none of the next of kin will take out admini- 
tration, a creditor may, by cuſtom, do it; and 
laſtly, the ordinary may, in defect of all theſe, 
commit adminiſtration to ſuch diſcreet perſon as he 
approves of, or may grant to ſuch perſon his letters, 
merely to collect together the goods of the deceaſed, 
which do not make the perſon thus appointed either 
executor or adminiſtrator, his only buſineſs being 
to keep the goods in his ſafe cuſtody, and wherewith, - 
the ordinary is to fatisfy debts and legacies (if there 
is any Will) as far as the goods will go, to the pay- 
ment of which the ordinary, by this means, becomes 
liable in the ſame manner as an executor or admiy 
niſtrator, | 


S5 It may be here neceſſary juſt ſhortly to men» 
tion the oath which an executor or adminiſtrator 
takes, on having probate of the Will, or admi- 
niſtration of the effects granted to him, and alſo the 
bond which he is obliged to enter into, in order that 
every perſon may be aware what their duty is, _ 

| „„ „„ what 


„ 
What is impoſed upon them by thoſe ſacred obliga- 
tions; which (through the multiplicity of buſineſs) 
being entered into 1n a valt hurry, may not always 
have that ſolemn attention paid to them which ob- 
jets of ſo highly ſerious a nature deſerve. 


If the adminiſtration is gr in conſequence 
of there having been no Will, the adminiſtrator 
| ſwears, that he believes the deceaſed died without 
Will, and that he (the adminiſtrator) is the ſon, 
next of kin, &c. (as the caſe may be) to the de- 


ceaſed ; and then in that and all other caſes, pro- 


ceeds to bind himſelf by his oath, well and truly to 
adminiſter all the goods of the deceaſed, 2nd to pay 


his debts, ſo far as his goods will extend, to exhibit 


a true, full, and perfect inventory of ſuch goods, and 


to render a true account of his adminiſtration unto 


the court from whence the adminiſtration iſſues, when 
be ſhall be lawfully required ſo to do. 


And by the ſtatute of 22 & 23 Car. 2. c. 10. on 


granting adminiſtration, the adminiſtrator enters 


into a bond, with two ſureties, according to the va- 
ue of the eſtate ; which bonds are determined to be 
legal, and by which he binds himſelf to the ordinary, 
or perſon having power to grant ſuch adminiſtration, 
to make, or cauſe to be made, a true and perfect 


inventory of all the goods and chattels, debts, and 


effects, of the ſaid deceaſed, which have come, or 
ſhall or may come, to his hands, poſſeſſion, or know- 
ledge, or to the hands and poſſeſſion of any other 
perſon or perſons for his uſe; and to exhibit or ſhew 
the ſame inventory into the regiſtry of the court 
from whence the adminiſtration iſſues, within a cer- 
tain time, and well and truly to adminiſter all ſuch 
goods and effects according to law; and alſo to make 
a true and juſt account of his ſaid adminiſtration, 
| within 
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( 90 ) 
within the time mentioned in the bond, and to dif. - 
tribute the reſidue or remainder of the deceaſed's 
eſtate according to law; and in caſe any Will ſhall 
appear and be proved in due form, then to relin- 
quiſn the adminiſtration, and account with the 
executor. ä | | 


$6. Tur power of an executor is founded upon 
the ſpecial confidence and actual appointment of the 
deceaſed by his Will ; but an adminiſtrator is merely 
an officer of the ordinary, preſcribed to him by act 
of parliament, in whom the deceaſed had repoſed 
na truſt at all, and whoſe power over the effects of 
the deceaſed ariſes from ſeveral ſtatutes made for 
the purppſe, and on whoſe death it reſults back to 
the ordinary to appoint another : for this reaſon, the 
intereſt veſted in my executor, by my Will, may be 
continued and kept alive by the Will of the ſame 
executor ; ſo that the executor of my executor is, to 
all intents and purpoſes, my executor and repreſen- 
tative, as much as the perſon whom I originally 
named my executor, his cxecutor repreſenting him 
in the ſame manner as I appointed him to repreſent 
me. But the adminiſtrator of my executor has no 
privity or relation to me, being only commiſſioned 
ro adminiſter the effects belonging to my executor 
himfelf, and not iny goods which he had as executor; 
and in like manner, if I die without Will, and an ad- 
miniſtrator is appointed to me who dies and appoints 
an executor, ſuch executor ſhall not be my repreſen- 
tative: but in all caſes where an adminiſtrator dies, 
and there remain any effects of the perſon to whom 
he was adminiſtrator undiſpoſed of or unadminiſ- 
tered, the ordinary muſt commit the adminiſtration of 
ſuch unadminiſtered goods to another perſon, yrs is 
| then 


( 91 ) 
then called an adminiftrator de bonis non, that is, r _ 
© the goods not adminiſtered by a former adminiſtrator. ES 
And in ſuch caſe, this adminiſtrator de bonis non is 
4 r legal perſonal repreſentative of the de- 


; _' Having thus ſhewn what is an executor or admi- _ ha 
niſtrator, and the difference between them, we will, _ 
n the next chapter, proceed to enquire into ſome: _ 
of the principal points of their office and duty; . - 
firſt adding a few words with reſpect to the appoint» 1X 
ment of guardians to the children of the teſtator. _—_ 


$7. Wurz a perſon dies, leaving children under 
age, it is now uſual to appoint guardians, but which 
were formerly, with reſpect to ſuch as were heirs to 
real eſtates, certain perſons entitled by law. The 
father, and he only, is authorized to appoint a 
guardian to ſuch children as may be under twenty- 
one years of age at the time of his death: and this 
de may do either by Deed or Will, to be executed in 
the preſence of two witneſſes; ſuch guardianſhip to 
continue till they are twenty-one, or for any ſhorter 
time; and by the ſtatute of 12 Cha. 2. c. 24. a re- 
© medy is given to the guardian againſt any perſon 
who ſhall unjuſtly take away ſuch child, to recover 
him, and damages for the child's benefit. This 
4 rdian has allo the management of the child's 474i 
4 Lands, goods, and money, during itz minority, and 1 
is to account for the ſame, and to have all reaſon. = 
able allowances. It may often be prudent to make | | } 1 
| 


the executors of a Will guardians to the children, T% 

but it is not neceſſary; the father being capable of 1 
© appointing whom he pleaſes, and this, though he __ 
© himſelf ſhould happen to be under the age of twen- wo 
one at the time of making ſuch appointment, or T | 1 
I 3 | 7 at | 1 


„5 „ 


at the time of his 5 and though he i is therefors 
incapable of diſpoſing his lands by Will. By the 
cuſtom of Tork, a mother may appoint a guardian 
to her children, as to the perſonal eſtate, but not * 
to land. And in all caſes where no guardian is 
* or if the guardians appointed die or refuſe 
their power devolves to the Lord Chancel. 
ra he being (under the King) the ſupreme | 
dian of infants, and all others not capable of att 
ing ſor themſelves. | 
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<1: \n E hath of m an executor N adminiſters. 
n tor are in general very much the ſame, ex- 


cepting, firſt, that the executor: being appointed 


by Will, is bound'to perform ſuch Will, which an 
adminiſtrator is not, unleſs where the Will is annex- 
ed to his adminiſtration, and then he differs ſtill leſs 
from an executor. And ſecondly; that an executor 
may do many things before he ng hn the Will; but 
an adminiſtrator can do nothing, till letters of ad- 
miniſtration are granted to him, the executor, as 
we have already ſaid, deriving his power from the 
Wil, and not from the probate; whereas that of the 
adminiſtrator ariſes cntizel y from the a rr 
of the * 5 
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$ 2. Tus firſt thing neceſſary for him to do is to 
bury the deceaſed, in a manner ſuitable to the eſtate 
which he leaves behind him. Neceſſary funeral ex. | 
nces are allowed, in preference to all other debts 
and charges whatever; but if the executor or ad. 

miniſtrator is extravagant in the funeral, it is a] 
cies of devaſtation or waſte of the effects of the 
deceaſed, which he is not juſtified in, and which 
ſhall only be prejudicial to himſelf, and not to the 

creditors or legatces of the deceaſed. : 


$ 3. The next duty of the executor is to prove the 
Will of the deceaſed, and which muſt alſo be done 
by the adminiſtrator, if there is any Will, and where 
the adminiſtrator is appointed during the minority 
or abſence of an executor. This is done either in 
common form, which is upon the oath of the exe- 
cutor or adminiſtrator himſelf, and of the witneſſes 
to the Will, before the ordinary or his deputy ; or 
in caſe the validity of the Will happens to be diſ- 
puted, then it is proved in a more ſolemn form of 
law. In this laſt caſe it is requiſite that all ſuch 
rſons as have any intereſt in the eſtate of the de- 
ceaſed, that is to ſay, his widow and next of kin, to 
whom the adminiſtration of his goods ought to be 
committed, if he had died without Will, muſt be 
cited or ſummoned to be preſent at the probation | 
and approbation of the Will, in whoſe preſence the 
Will is to be exhibited. to the judge, and a petition 
to be made by the party who prodyces the Will and 
demands probare of it; then the witneſfes to the 
Will, and others if neceſſary, are received and ſworn 
accordingly, and are examined every one of them 
privately and ſeparately, not only upon the alle- 
gation or articles made by the party eee. 
them, and who requires the probate to be grant 
bim; 


CW I 

him; but alſo upon interrogatories or queſtions in 
writing put to them by the adverſe party ſummoned 
for that purpoſe; and the depoſitions of the wir- 
neſſes thus taken are then committed to writing 

and aftetwards publiſhed: and in cafe the proof is 
ſufficient, the judge, by his ſentence or decree, pro- 
Dounces for the, validity of the Will, and a probate 


thereof 1 is e granted to the perſon requir- 


ing it. | 
112 * 

This manner of ſolemnly proving the Will 
is made uſe of for the greater ſecurity of the 
exccutor, as if the Will is at firſt only proved in 
common form, the widow and next of kin of the 
deceaſed may call on the executor afterwards for this 
folemn — when perhaps the witneſſes to the 
Will are dead, and many difficulties may ariſe to 
him. It is alſo uſual, when the executor has any 
r 8 of the eſtate and effects left hin 

ili thus folemaly in the firſt inſtance, 
ret pee which may executor may always do at his own 
vill and pleaſure, citing the widow and next of kin 
in particular, and all perſons pretending intereſt in 

eneral; and then the Will can never afterwards be 

Aiſputed. Tf, however, the Will is proved in com- 
mon form only, but remains undiſputed for a cer- 
tain number of years (it is ſaid thirty years are neceſ- 
fary) its validity cannot then be called in queſtion; 
but it ſhall be ſuppoſed to have been nn and 
inconteſtibly proved at firſt. 


54. Ir the executor refuſes to prove the Will, the 
g ordinary may cite or ſummon him to the eccleſiaſtical 
court, for the purpoſe of proving the fame, or de- 
s claring his refuſal to accept the executorſhip, which 
he muſt do in open court, and which refuſal will be 


red of record accord; ingly, [ee before, pa. 82.} 
in 


(96) | 
in which latter caſe the ordinary will grant admigi. 
ſtration to the perſon entitled to accept the ſame; 
and, on the other hand, if the ordinary ſhould re- 
fuſe to grant a probate, or adminiſtration, he may 
be compelled fo to do by a writ of mandamus for 
the purpoſe. _ U NW? B07 3:5 A 

When the Will is thus proved, the original muft 
be depoſited in the regiſſry of the ordinary before 
whom it is proved; and a copy of it in parchment 
is made out, together with a certificate of its hav. 
ing been proved, under the ſeal of the ordinary, 
and delivered to the executor or adminiſtrator, all 

which together is commonly called the probate. 
If there is no Will, the perſon entitled to be admi- 
niſtrator muſt take out letters of adminiſtratibm, 
which are alſo given under the ordinary's ſeal, and 
by which a power like that of an executor is veſted 
in him to collect and adminiſter; that is, to diſpoſe 
of the goods of the deceaſed according to law, and 
he then takes the oath, and enters into the bond 
before mentioned for the faithful performance of 
his truſt. [See before, pa. 89.] e 


' $5. Wix reſpect to the courts from whence theſe 
probates and letters of adminiſtration iſſue, a few 
words may be thought neceſſary. The juriſdiction 
over Wills, and the effects of ſuch as die without 
Wills, which juriſdictions in effect depend upon 
each other, have been long veſted in the biſhops, and 
who are called the ordinaries of the ſeveral dioceſes 
within which the perſon dying has effects. But, as 
from the extenfion of property, conſequent to the 
ommercial ſpirit of the country, it often, and in- 
Feed where the perſon dying is worth any thing 
conſiderable, neceſſarily happens that his effects lie 
in different dioceſes, in order to avoid ſo many 
probates 


E 
probates or adminiſtration as would have been 
dotherwiſe made, from each ordinary claiming to 
grant them for the effects in his dioceſe, it was 
neceſſary to lay down ſome rule which might pre- 
vent the uncertainties which would ariſe from 
thence to creditors and legatees, who would be 
ignorant upon which of the ſeveral executors or 
adminiſtrators they were to make their demands. 
And it is now therefore ſettled, that where a man 
dies having goods and effects in more dioceſes than 
one, the archbiſhop ſhall, by his prerogazzve, grant 
probate or adminiſtration of the whole goods and 
effects to the executor or adminiſtrator. And to 
avoid uncertainty, the quantity of goods in different 


dioceſes muſt be of ſuch a value as to be ſufficiently 


remarkable to attract ſome little notice. This is 
now ſettled at 5I. If any one, therefore, has goods 
or effects to the value of 5l. or upwards in two 
or more different dioceſes, his Will muſt be proved, 
or in caſe there is no Will, letters of adminiſtra- 
tion muſt be applied for in the Prerogative court 
of the archbiſhop, ſo called from the circumſtances 
above mentioned. Theſe, however, are circum- 
ſtances which depend on the peculiar fituation of 
the deceaſed's affairs, and concerning which the 
executor or adminiſtrator will always be properly 
inſtructed by thofe whoſe intereſt it is not to miſlead 


him. 


'$6. Tux executor or adminiſtrator muſt imme- 
| diately proceed to make an inventory or catalogue 
af all the perſonal eſtate, goods and effects of the 
| deceaſed whatever; as well thoſe in his poſſeſſion, 
Vz. ready money, money in the funds, goods, cat- 
tle, ſtock on farm or in trade, &c. As alſo all 
debts owing to the deccaſed, and all ſecurities for 

H | money, 
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money, which are by the law called things in action, 
(as diſtinguiſhed from things in abſolue poſſeſſion? 
and other valuable property whatever; and in ſhort, ! 
every thing which belonged to the deceaſed, and 
which he has or might have deviſed ; which inven-. 
tory the executor or adminiſtrator is to deliver into 
the ordinary, _ oath, whenever he is thereto 
lawfully required. This inventory he ought imme 
diately and correctly to make, in order to ſhew 
what effects of the deceaſed he in fact ever has. 
the poſſeſſion of; as on neglect of ſo doing he is 
liable to be charged with the payment of all debts 
and legacies, and ſubjects himſelf beſides to the 
imputation of having embezzled the eſtate of the 
deceaſed. 


The value of the goods and effects ſhould alſo 
be ſpecified in this inventory, although this is not 
binding on the executor or adminiſtrator, nor 1s it 
very much regarded at the common law; for if it 
is too high, it ſhall not be prejudicial to him; and 
if it is too low, he ſhall reap no advantage from it. 
But the real value of them is to be found by a jury, 
whenever it may come in queſtion, on any diſpute 
uhether the executor has fully adminiſtered, or has 
any effects left in his hands, or not. The time for 
exhibiting this inventory to the ordinary is left en- 
tirely to him, and he may excuſe the making or 
exhibiting it for a reaſonable cauſe, as where it may 
be expedient that the quantity and value of the 
effects ſhould not be divulged. When exhibited in 
the eccleſiaſticq court, the inventory muſt be written 
on a two ſhilling ſtamp, impoſed by ſeveral acts of 
parliament. [ For a form, ſee the Appendix, No. VIII. 


Sometimes, before the granting, or at leaſt before. 
the iſſuing of the letters of adminiſtration, or pro- 
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bate of the Will, inſtead of this inventory of the | = 
goods of the deceaſed, upon the oath of the exe- — 4 


L. or adminiſtrator, the judge of the eccleſi- 
aſtical court, at the requeſt of ſome perſon having 
intereſt, iſſues a commiſſion for the appraiſement 
and true valuation of the goods, rights, and cre- 
dits, and inſpection of the bonds, leaſes, and other 
ſecurities and papers whatſoever, concerning the 
perſonal. eſtate of the deceaſed, at the houſe of the 
deceaſed, or elſewhere, wherever his effects may. be. 

But this is done only in extraordinary caſcs of great 


moment. 
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' $7. Tux executor or adminiſtrator is to collect 
together and get in all the eſtate and effects fo in- 
ventoried ; and to that end he has very large powers 
and intereſts conferred on him by law; being the 
repreſentative of the deceaſed, and having the ſame 

roperty in and right to his goods as the deceaſed 

when living, and the ſame remedies to recover 
them. If there are two or more executors, a ſale of 
goods, or an acquittance for a debt, or any act 
go done by one of them, ſhall be good againſt all the 
reſt; the teſtator having, by appointing them, 
placed an equal confidence in each of them. But 
in the caſe of adminiſtrators it is otherwiſe; it, 
ing neceſſary they ſhould all join in doing any act 
relative to the eſtate of the deceaſed; the power 
granted them being only to them jointly, and” not 
ſeparately. 
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Whatever is ſo recovered and got into the hands 
of the executor or adminiſtrator, which is of a ſale- 
able nature, and which can be converted into ready 
money, is called aſſets (from the French word afez ) 
In his hands, that is, /ifficient or enough to make 


5 


9. 
V n. 


<4 


Os 


. n A 3 


75 


” . HM 2 * him * 
: For 7 2 3 c 421 A.. 447, 2 £6 - * a PR" 
FA 5 e . 2 e- Ae ebe. , Co2d4 - 4 Ae. 24 


* 74a — wr Is _— flee ken, PAL cent dei 3 "kj - WH 


rer frees C4 4 =” oe 4 e roll on lee ar, —— 
25 # =, yer . £g "ra 5 L 4 * 


wal iz ; 
E. <7 GA A ral 5 2 e, or I 


_—_— 
3 wa — 


4 O<74 
— | = — — 2. 


: 1 
22 1 
28 * > : * © \ 
8 2 d 1 A *. 2 # 
GGG» 
* As 2 A G \ 
> Kd \ 


aw) 


him chargeable to creditors and legatees, to pey 
them their debts and legacies, ſo far as the value of 
ſuch goods and eflects extends, in the proportions 
and according to the rules after mentioned; and he 
may convert them into money, in order to ſatisfy 
ſuch demands. The method and rules therefore of 


ſuch payment is the next thing to be taken into 
conſideration. 


$ 8. Tur executor or adminiſtrator muſt pay the 
debts of the deceaſed; and jn payment of theſe he 
is bound to obſerve the rules of law, which give a. 
Preference to them accordingly as they are differ- 
Wer <> * ently ſecured; otherwiſe, on any future deficiency 
ue. . of effects, if the executor or adminiſtrator pays debts 
135 of a lower degree firſt, he will be obliged to anſwer 
-» thoſe of a higher nature out of his own eſtate. 
£44 Firſt, then, he may pay all zecefſary funeral charges, 
„* and the expences attendant on proving the Will, 
I or granting letters of adminiſtration, * which latter, 
„ as we have before ſaid, is neceſſary with reſpect to 
. . . 7 an adminiſtrator, to give him power to act. Se- 
| | condly, he muſt pay debts due to the King, on re- 
> He. 7 cord or ſpecialty. Thirdly, ſuch debts as are by 
4 particular acts of parliament directed to be pre- 
ferred to others; as the forfeitures for not burying 
in woollen (if any), money due from an overſeer - 
2 the poor for rates collected by him and not = | 
and for letters to the poſt- office. Fourthly, debts 
E of record due from the deceaſed to private perſons; 
as money due upon judgments (if regularly docketed, 
or entered according to the directions of an act of 
4 & 5 W. & M. c. 20.) money due under a decree 
8 in Chancery, ſtatutes and recognizances, being 4 # 


4 


For the expence & probates and letters of adminiſtration, 
and the ſtamps neceſſary for the diſcharge of 2 5 ſee Ap- : 
„ pendix, No. VIII. and No. IX. | / 
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articular ſort of ſecurity on the eftate, entered into 
y the deceaſed; and in this clafs are alſo included 
mortgages ; and all which debrs ſhall carry intereſt 
to the time of payment, as do alfo debts due on 
bond. Fifthly, debts due from the deceaſed on 
ſpecial contracts, as for rent, (but for which the 
landlord has often a better remedy in his own 
2, hands, by diſtraining on the premiſes) or upon 
bonds and covenants under feal. Laſtly, debts on 
/ ſimple contracts; that is, upon notes unſealed, and 
verbal promiſes, as well where the deceaſed has 
5 really promiſed, as where the law will imply that he 
; has, as for _ bought, &c. Among theſe ſimple 
„contracts, ſervants wages are by many, with great 
reaſon, preferred to all others, and ir was in fact an 
abſolute rule of our ancient law fo to do. 


Among debts of equal degree, the executor or ad- „ 
* is allowed to pay himſelf his whole Cree, ue. 2 
debt firſt, by retaining in his hands ſo much as his -A A, e 
debt amounts to. But he is obliged to pay all Sed. _ 
debts of a higher nature before he can retain his | = 
ZE own of an inferior. one; being only allowed this 
privilege againft ſuch as have no better ſecurity . 
than himſelf. But an executor of his own wrong 

is not allowed to retain his own debt, for this might 

tend to encourage creditors to ſtrive who ſhould 

firſt take poſſeſſion of the goods of the deceaſed, - 
and would befides be taking advantage of his own © =_ 
illegal act, which is contrary to the rule of law. . = 
Ha appoints one who is his debtor to be his 4-4 fe 
executor, the debt is diſcharged, whether the executor C 4<* 2 * $4 | 
acts or not; provided there are effects enough bean 7 — 8 
fides to pay all the teſtator's debts: for though — 
this diſcharge of the debt ſhall, in this caſe, take _— 
place of all legacies, yet it would be unfair to de- A 
fraud the teſtator's —_ of their juſt debts, by 1 

6 ec > of eater —4 Phan ts ad bees ei, [hes . * Hen 2 : 
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( wa 1 
a releaſe which is abſolutely voluntary; and without 
4 any conſideration. If no fair is commenced againſt 
dr, the executor or adminiſtrator for any debt due 
_ _ 7 from the deceaſed, he may pay any one creditor is 
EX "Erb © equal degree his whole debt, though he ſhould in con- 
. 7% f{equence have nothing left for the reſt : for without 
. 41 a ſuit commenced, . executor or adminiſtrator 
* 8 has no legal notice of the debt, (except debts due 
on eke which he is bound to take notice of with- 
out ſuit.) | 


Where a teſtator is very much indebted, and the 
effects are not ſufficient to pay every one their full 
demand, and the executor is deſirous to be rid of 
the eſtate, but is afraid of many diſputes and con- 
troverſies for priority among the creditors; his 
ſafeſt way 1s to file a bill in Chancery againſt all the 
creditors; in order that they may, if they pleaſe, 
conteſt cach other's debts, and diſpute who ought 
to be preferred in payment; and on a decree ob- 
tained, the executor will be fully juſtified in pay- 
ing them according to the directions given thereby. 


When the debts are all diſcharged, the lega- 
cies are next to be attended to, and which are to 
be paid by the executor or adminiſtrator, ſo far 
as the effects which remain after payment of the 
debts will extend; but he may not give himſelf the 

preference in this caſe, as he may in the caſe of 
debts. ; 


A legacy is a gift or bequeſt of goods, money, 
or other effects by Will; and the perſon to whom 
it is given is in law called the legatee ; Which every 
perſon is capable of being, unleſs particularly diſ- 

abled by the common law or ſtatutes, as traitors, 
popiſh recuſant convicts, and ſome others, ſuch 
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chiefly as we have formerly mentioned as incapable 
of making Wills. The bequeſt transfers an imper- 
fect property in the thing deviſed to the legatee; 
but the legacy is not 13 without the conſent 
of the executor: for if F have a general or pecu- 
niary legacy left me of one hundred pounds, or a 
ſpecific one of a piece of plate, I cannot in either 
caſe take it without the conſent of the executor. 
For all the effects of the deceaſed are by the Will 
and probate veſted in the executor; and it is his 
-buſineſs in the firſt place to fee whether there is a 
ſufficient fund to pay the debts of the teſtator : 
the rule of law and equity both being that a man 
mult be juſt before he is permitted to be generous. 
And in caſe there ſhould not be effects ſufficient to 
pay both debts and legacies; all the general legacies 
muſt then abate proportionably,- in order to pay the 
debts; but a ſpecific legacy (that is, a bequeſt of a 
piece of plate, a horſe, or thè like) is not to abate 
at all or allow any thing, unleſs the whole of the 
effects are inſufficient to pay the debts; in which 
caſe no reſpect is paid to any legacies whatever. 
Upon the ſame principle it is, that even if the le- 
ggtees have been paid their legacies, they are obliged 
to refund. in equal proportions in caſe debts ſhould 
W afterwards happen to appear to an amount larger 

1 than the reſidue of the eſtate after the legacies paid. 


89. Ix general where the legatee dies before the 
teſtator, the legacy becomes a loſt or lapſed legacy, 
and ſhall fink into the reſidue of the eſtate, as if the 
bequeſt had never been made. So that if a man 
by Will bequeaths his lands to John aud his heirs, yet 
if John dies before the teſtator, the deviſe is entirely 
void, and John's heirs cannot recover the land by 
force of the Will, becauſe John (the deviſee) is not 
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in being when the Will takes effect, viz. at the 
death of the teſtator. And the word heirs in this 
caſe is not uſed to ſhew the perſon who ſhall take, 
but a direction what eſtate John (the deviſee) him. 
ſelf ſhall have. [ Sce before, page 11.] But if a man 
by his will gives 100l: a-piece to his children, payable 
at their reſpective ages of twenty-one years, and di- 
rects that if any of them die before twenty-one, then 
the legacy given to the child ſo dying ſhall go to the 
ſurviving children, and one of the children dies in 
the father's life time, though the rule is, that where 
the legatee dies in the life time of the teſtator, his 
legacy ſhall lapſe, yet it only means that it fhall 
lapſe as to the legatee himſelf ſo dying; and that 
wherever, as in this caſe, the legacy is further de- 
viſed or given -over after the death of the legatee 
to other perſons, it immediately, on the death of 
the legatee, veſts in them, and it ſhall not bein 
the power of any court to deveſt or call it back 


again. 


If a contingent legacy is left to any one, that is, 
ſuch a legacy, the payment of which depends on 
ſome chance mentioned by the teſtator, as when 
the legatee attains, or if he attains the age of twen- 
ty-one, and he dies before attaining that age, 
though after the death of the teſtator, this is alſo a 
lapſed legacy. But a legacy or bequeſt to any one, 
zo be paid when he attains the age of twenty-one 
years, is what the law calls a veſted legacy ; that 
is, an intereſt which commences at the 3 0 
the teſtator, although it 1s not to be paid till ſome 
future time. And in this caſe, though the legatee 
dies before that age, his repreſentatives ſhall receive 
it out of the teſtator's per/onal eſtate; at the time 
at which it would have become payable in caſe the 
1 1 legatee 


2 


( 5 


legatee had lived. This diſtinction is borrowed 


from the civil law, and has been adopted in our 
courts, not ſo much on account of its intrinſic 


equity, as of its having been before adopted by the 


eccleſiaſtical courts. For as the court of Chancery 


has a concurrent juriſdiction with them, in regard 


to the recovery of legacies, it is but reaſonable that 
the ſubject ſhould have the ſame meaſure of juſtice 
in whatever court he ſues. But where ſuch contin- 


gent legacies are charged upon land, in 4o/b the 


above caſes they ſhall lapſe, and be loſt to the re- 
preſentatives of the legatee, for the benefit of the 


heir. And the reaſon of this latter difference is, 
that with reſpect to deviſes charged upon lands, the 


eccleſiaſtical court has no concurrent juriſdiction, 
as they have in regard to perſonal eſtate. If a le- 
gacy is chargeable both upon land and perſonal eſtate, 
-and the legatee dies before the day of payment, 


then ſo much of it as the per/onal eſtate will extend 


to pay, ſhall go to the executors or adminiſtrators 


of the legatee; for in ſuch caſe, as far as the exe- 


cutor or adminiſtrator of the legatee claims out of 


the perſonal eſtate, he ſhall ſucceed according to 


the rules before laid down reſpecting the charges 


thereon. But ſo far as ſuch legacy is charged upon 
the land, the court of Chancery will not, any more 
n in the caſe of a legacy entirely charged on 


land, countenance the loading of an heir, merely 


for the benefit of the repreſentative of a legatee. 


In all theſe caſes of legacies which are thus 


veſted on the teſtator's death, though payable at a 


future day, where they are charged on land, or con- 
fiſt of money in the funds, both of which yield an 


immediate and conſtant profit, intereſt ſhall be paid 


on them to the legatee from the teſtator's death to 
5 N the 


. 
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the time of payment. But if the legacies are 
charged only on the perſonal eſtate generally, which 
cannot be immediately got in, they ſhall then carry 
intereſt only from the end of one year after the 
death of the teſtator; which time the executor or 
adminiſtrator! is allowed to ſettle his affairs in. | 


When a legacy is given to one conditionally 
only, as in caſe he do or omit any particular 6 

the legacy is not due or payableuntil the condi- 
tion is performed; and theretbre if the legatee dies 
before performance of it, the legacy is in general 
extinguiſhed. 


Where a legacy of money or other perſonal eſtate 
is given to one who is an infant (under twenty-one 
years of age) at the teſtator's deceaſe, without ap- 
pointing the legatee's age of twenty-one e or 
any other certain time, for the payment of it; this 
legacy cannot be paid before the legatee is twenty- 
one years old, he not being capable before that time 
of giving the executor a legal dfigharge for the ſame. 
It is often the courſe for executors in ſuch inſtances 
to pay the father or guardian of the infant the legacy, 
in order to diſburden themſelves of the trouble of the 
executorſhip. This can only be ſafely done, where 
ſuch parent or guardian, being a perſon in good 
circumſtances, will ſufficiently indemnify the exe- 
cutor by bond againſt any tuture demand of the 
legacy by the infant, who is entitled to payment of 
the ſame from the executor when he comes of age, 
notwithſtanding ſuch former payment to his father 


or guardian. 


$10. Wnerx all the debts, and, in caſe of any 


Will, all the legacics given by ſuch Will, are dif- 
charged, 


6 

charged, the ſurplus or reſidue muſt be paid to 
the reſiduary legatee, if any is appointed by the 
Will. And if no reſiduary legatee R named, it was 
long a ſettled notion that the ſurplus devglyed to 
the executor, for his own. uſe, by virtue Gf his ex- 
ecutorſhip. But whatever ground there might have 
formerly been for this opinion, it is now to be 
underſtood. with this reſtriction; that although 
where the executor has no legacy at all given him 
by the Will, the refidue, after payment of debts and 
legacies, ſhall generally be his own, yet, wherever 
there is ſufficient on the face of the Will, (as where 
the executor has a competent legacy bequeathed 


him for his trouble) from which it may be implied 


that the teſtator did not intend his executor ſhould 
have it, the refidue of the eftate thus undeviſed 
ſhall be diſtributed among the next of kin to the 
teſtator; the executor then ſtanding upon exactly 
the ſame footing as an adminiſtrator; who is in 
all caſes where there is a Will bound to diſtribute 
the . reſidue, after payment of debts and legacies, 
according to the rules laid down in the ſixth chapter, 
among the next of kin to the deceaſed ; and where 
there is no Will, the whole effects of the deceaſed, 
after payment of his debts, are to be diſtributed in 
the ſame manner. | ; 


2, .- 
ma 
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1 X. 
INTRODUCTION. 


TO THE FOLLOWING 


FORMS of WILLS. 


2 %@ | 
MAN's whole property is by the law divided into real 
and perſonal eſtate. Real eſtates conſiſt of freehold lands, 
tenements, houſes, &c. Perſonal, of leaſehold lands, money, 


goods, chattels, and the like. | | | 

All freehold 3 for 8 ſeveral — __— ſee — 
page 37, are call eſtates, as are in many re 
copyhold eſtates, which deſcend to the heir at law, "if not be- 
queathed by Will. 


= Leeaſehold terms of years in land, though ever fo long, as for 


go Or 1000 years, are part of the perſonal eſtate, and go as 
the reſt of the perſonal eſtate to the executor or adminiſtrator. 
It may perhaps be objected, that the forms of wills here 
given are ſhort and few. To this we anſwer, that one general 
precedent will include a variety of particular cafes ; and alſo 
that we have in theſe forms, as in the whole work, avoided 
running into ſubtleties and niceties, and have therefore omitted 
any long and tedious forms of difficult entails, contingent 
remainders, and executory deviſes ; theſe not being ever ne- 
ceſſary or required, but in the deviſing and ſettling of large 


and extenſive property, and for which it might be as well un- 


ſafe as difficult, to lay down certain precedents. Where the 


eſtate is of ſo much value as to demand ſuch ſettlement, it is 


get that every one ſhould conſult thoſe who are beſt capable 
adviſing them, and who muſt neceſſarily be informed of all 
the particular circumſtances, which cannot be foreſeen or pro- 
vided for by general rules. We alſo refer our reader to the 


© beginning of the fifth chapter, in which we have endeayoured 
to give ſome light idea of thoſe difficult and abſtruſe ſubjects. 
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- NUMBER I 


Form of a laſt Will and Teſtament, diſpoſing of 
| Goods, Money, and perſonal Effects, and not 
= containing any deviſe of Lands. 


In. this Will are Bequeſts, 


I 1. To the Poor of the Pariſh. 

1. To the . s Children. 

2. And to Grandchildren : the Money to be inveſted i in the 

Fund, to be paid them at the Age of twenty-one Years, or 
Days of Marriage, with _— in the meau Time for 
their Maintenance. 

3. 4 Deviſe to a Man, of Part of a Debt owing from hin 

Iso the Teſlatir. 

4. 4 Deviſe of Houſehold Goods to the Wi ife for Liſe, and after 

| her Death to the Son. 

g. Deviſe of the Reſidue. And, 

1 e of the Wi ife to be Executrix, : 


N the Name of God, Amen. I John Mills, of Cheap- 
fide, in the pariſh of Saint Mary le Bow, in the city of 
— 9 linen-draper, (a) being of found and diſpoſing 
| ming, memory, and underſtanding, (5 but mindful of 
my mortality, 7 this 10th day of g 7 ts in the year of 
dur Lord 1785, (c make and publiſh this my laſt Will and 
+ TT, nt, in manner and form following: That is to ſay, 
. Firſt, I deſire to be decently and privately buried in the 
church- yard belonging to the pariſh in which I ſhall happen 
to die, without any funeral pomp, and with as little expence 
*. as may be; and I give and bequeath unto the poor of ſuch 
pariſh the ſum of tol. to be Stributed i in ſuch proportions 
And manner as my executrix, herein after named, ſhall think 
. ft. Alſo, I give and bequeath unto © 8 eldeſt ſon, John 
2 n the ſum of 50ol. Alſo, I give and bequeath unto my 
- ſecond ſon, William Mills, the like ſum of 5ool. Alfo, I 
| give and bequeath umo my daughter, Mary Roe, the like 
lum of zool. The faid ſeveral and reſpective legacies to be 
paid unto them ſeverally and reſpectively, Me. > after 
32 the expiration of one year after my deceaſe. Alſo, I give to 
my threegrand-daughters, Sarah, Catherine, and Mary, chil- 
+. dren of my ſecond daughter, Mary Roe, the ſum of 100], each. 


E 77 See the notes at the end referred. to by this and the othes 
| bis in'the Will. 7 


| 
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And 1 do deſire that the ſaid ſeveral ſums of 100]. ſhall, within 


the ſpace of one month after my deceaſe, be placed and in- 


veſted in ſome or one of the public funds of this kingdom 


at the diſcretion of my executrix, herein after named ; an 


that the ſaid ſeveral ſums of 1ool; or the funds or ſecurities 


to be purchaſed therewith, ſhall be paid and transferred to 
my ſaid grand-daughters reſpectively, when and as they 


{ſhall ſeverally and reſpectively attain their ſeveral and re- 


ſpective ages of twenty-one years, or day or days of mar. 


- Tiage, which ſhall firſt happen; and that the intereſt accru- 


ing and ariſing therefrom, in the mean time, ſhall be 


. caſe any or either of them the ſaid 


applied towards their education and maintenance reſpec- 


tively, until they ſhall ſeverally and reſpectively attain their 


faid ages, or day or days of 3 as aforeſaid; and in 
arah, Catherine, and 
Mary, ſhall happen to die before her or their attaining their 


ſaid age of twenty-one years, and unmarried, then J give 


the ſhare of her or them fo dying, unto the ſurvivors or ſur- 
vivorof them; and if all my ſaid grand-daughtecrs ſhall hap. 
pen to die before the attaining the age of twenty-one years, 


and unmarried, then I give and bequeath the whole of the 


„ 
9 


ſaid ſeveral ſums of 100]. making in the whole the ſum of 
72 unto my ſaid daughter Mary, if ſhe ſhall be then 
iving (d). And whereas John Doe, of Fleet: ſtreet, 


: London, barber, is indebted to me in the fum of 200], 


principal money, upon. bond ; now I do hereby give, for- 
give, and leads unto. the ſaid John Doe, the ſum of lool. 


part of the ſaid ſum of zool. and do hereby will and direct 


that my executrix, herein after named, do excuſe and re- 
leaſe the ſaid ſum of fool. to him. Allo I give to my wife, 
Mary Mills, the uſe of all my plate, houſehold $ s, and 


furniture whatſoever, which ſhall be in my dwe 


adminiſtrators, and aſſigns. And as to all the reſt, reſidue, 
and remainder of my eſtate whatſoever and whereſoever, 


and of what nature, kind, and quality ſoever the ſame may 


be, and not herein before given and diſpoſed of, after pay- 
ment of my debts, legacies, funeral expences, and the 
expence of proving this my will, I do hereby give and 
bequeath the ſame, being all perſonal, unto my dear wife 
the ſaid Mary Mills, her executors, adminiſtrators, an 


aſtigns, to and for her and their own uſe and benefit abſo- 


lutely; and I do hereby make, ordain, conſtitute, and 


tofore 


ing-houſe 
at the time of my death, during her life time; and after her 
deceaſe, I give the ſame to my fon, J. Mills, his executors, 


appoint my ſaid wife, Mary Mills, ſole executrix (e) of | 
this my laſt Will and Teſtament, hereby revoking all former 
and other Wills and 'Teftaments by me at any time here- 


A 
- 40 LK. 


Gun 
toſore made. In witneſs whereof I have to _— laſt 


Will and Teſtament ſet and ſubſcribed my hand an 
the day and year firſt above written. 


Sj ied, ſealed, publiſhed, and declared 
. ſaid teſtator, ſohn Mills, as 
and for 33 Will 8 e 
in the preſence of us, who at his re- 1 
"queſt, 1 his 722 and in the pre- John. Mills. 
"ſence of. each other, (/ ſubſcribed 
our names as witneſles thereto “. 
John Deun, 
Richard. Fenn. ( 


If a duplicate, or other part of the Will, is executed at the 


fame time, ſay, “ As we have likewiſe done to a duplicate of the 


„ Above written Will at the ſame time.“ 


* * 
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Notes and Obſervations on the foregoing Will, 


: neceſſary to be attended to. 


(a) The teſtator, or perſon making the Will, ſhould be 
careful to make ſuch a deſcription of himſelf as may avoid any 
confuſion or uncertainty, every Will being to be regiſtered 
among a variety of others, and many perſons being concerned 
and intereſted therein. This deſcription is in Jaw called his 
addition. After the place of abode it is neceſſary, as here, 
to add the trade, occupation, or profeſſion. Single women, 
never married, uſe the addition of © ſpin/ter ;*”* widows, that 
of © widow ;”” which are ſufficient, without mentioning any 


trade or buſineſs, though they may exerciſe ſuch. It is ſtill 


More neceſſary to be exact in the deſcription of the legatees, 
In order to prevent any miſtakes with reſpect to them“. 


f a married woman, as is ſometimes the caſe, makes a Will, 
an conſequence of a ſettlement or agreement, the Will ſhould be- 
Ein in the following form: | 1 
I Mary Roe, wife of Richard Roe, of Iſlington, in the county 
of Middleſex, Eſquire, do by this my writing, purporting to 
de my laſt Will and Teſtament, diſpoſe of my eſtate and effects, 
& purſuant and according to the authority to me given and reſerved 
in and by a deed of ſettlement made on my marriage with the 
A faid Richard Roe, bearing date (and letting out the date of and 
i Parties to the ſettlement) and by virtue of the ſaid deed, and 
+ of all other powers and authorities wharfoever to me given or 
a reſerved, in manner as tallows : That is to ſay, I give, &c. as 
in other Wills. | 
| 77 Ot 
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| | ( 112 ) | . 
30 © Of found and diſpoſing mind, &c.” This being a 


"/ circumſtance abſolutely neceſſary to the validity of Wills, ! 


think it right that it ſhould be recognized in every Will by 
the teſtator himſelf. 125 : 

(c) The date is neceſſary on a variety of accounts. See 
page 10. If the Will is made on a Sunday, it is proper to 
date it the day before. | 
| (4) In this caſe, if the grand-daughters ſhould all die under 
age and unmarried, and the daughter to whom the legacies are 
in ſuch caſe 3 over, ſhould not be living at their death, 
they would fall into and become part of the reſidue of the 
eſtate, and go to the reſiduary legatee (in this caſe, the wife) 
or her perſonal repreſentative. | 

(e) A woman 1s called an executrix, but the whole law 
of executors applies to her, and that, as has been mentioned 
in page 20, though ſhe is a married woman. 
| Though, as we have before mentioned, page 7, it is 
not abſolutely requiſite that the execution of Wills of goods, 
money, and perſonal eſtate, ſhould be as formal as is here pre- 
ſcribed, yet it is the ſafeſt way, and that all the circumſtances 
in Italics ſhould concur. | 


(z Two witneſſes are ſufficient to a Will of perſonal eſtate. 
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NUMBER II. 


Form of a Will diſpoſing of Lands only*; 
containing, 


1. A Deviſe of Freehold Lands to one in _—— 

2. A Deviſe of other Lands to another for Life, and @n 
Executory Deviſe over of the Fee-Simple. 

„ A Deviſe of Freehold Lands to one in Tail. 

a» A Deviſe of Copybold Lands. = 

5. Deviſes to Tenants in common and Joint- tenants. 

6, A Deviſe of the Reſidue. 


HIS is the laſt Will and Teſtament of me John Doe, 

: of Fleet-ſtreet, in the city of London, gentleman, 
, being of ſound and diſpoſing mind, memory, and underſtand- 
7 1. ing. Firſt, I give, deviſe, and bequeath unto Richard Roe 
; the 22 of Fleet- ſtreet aforeſaid, gentleman, all thoſe 
my freehold meſſuages, lands, tenements, hereditaments, and. 
premiſes, with the appurtenances whereof I am ſeiſed in 
fee, ſituate, lying, and being at Cheſhunt, in the county of 
2 Hertford, and now or late in the ſeveral tenures or occu- 
pations of John Mills, &c. — the names of the 

2 tenants of the premiſes) or ſome or one of them, their or 
7 ſome or one of their under- tenants or aſſigns, to have and 


to hold all and every the ſaid lands, tenements, and here- 
ditaments, with the appurtenances, ſituate as aforeſaid, to 


him the faid Richard Roe, his heirs and aſſigns, for ever. (a) 
2. Allo, I give, deviſe, and bequeath to my Took ſon, Wil- 


2 
uam all that my freehold farm, lands, and premiſes, 


ſituate at Cheſhunt aforeſaid, and now in the poſſeſſion of 
/ Richard Fenn, as tenant thereof to me, to hold the ſame 
farm, lands, and premiſes, unto my ſaid ſon, William Doe, 
for and during the term of his natural life (4); and from 
and immediately after his deceaſe, I give, deviſe, and be- 
ueath the ſaid farm, lands, and 8 to my grand- 
ughter, Mary Doe, her heirs and aſſigns, for ever. Alſo, 

3. I give and bequeath unto William Thomas, of Iſlingto 

in the county of Middleſex, Eſquire, all thoſe my copyhol 
lands, meſſuages, tenements, and hereditaments, (and 
which I have 1 to the uſe of my Will) (c) ſituate, 
lying, and being at Ent 2 the county of nun,; 

| . an 


* See the notes on this Number, pa. 1 15. 


— — 2 
as — ad 


Signed, ſealed, &c. (as in the atteſ- | | 
tation to No. 1.) To be executed Do 
in the preſence of, and ſigned by Fobn Doe. 


(. 21g. 3 


and which now are, or lately were, in the tenure or occu- 

ation of Edward Reeves, his under-tenants or aſſigns, to 
2 and to hold the ſaid copyhold lands, meſſuages, and 
tenements, to the ſaid William Thomas, his heirs and 
aſſigns, for ever, according to the cuſtom of the manor of 


. which the ſame are holden. And I do alſo hereby give 


deviſe, and bequeath unto my ſaid fon, William Doe, all 
thoſe my four freehold meſſuages or dwelling-houſes, ſituate 
in Fleet-ſtreet, London, aforeſaid, bein os. 106, 107, 
108, and 100, and now being in the ſeveral tenures or 
occupations of, &c. (mentioning the tenants nagnes) to 
have and to hold the fame to my faid fon, William Doe, 
and to the heirs of his body, lawfully begotten, or te be 
begotten; (d) and for default of ſuc heirs, then to the 


right heirs of me the ſaid John Doe, for ever. Alſo, I 


Five, deviſe, and bequeath unto John Denn, of Cheapfide, 
ndon, mercer, and Richard Fenn, of Fleet-ſtreet, | 
don, aforeſaid, hnen-draper, all that my freehold eſtate, 
farm, lands, and premiſes, whereof I am ſeiſed in fee, ſi- 


tuate, lying, and being at Hackney, in the county of 


Middle ex, and now in the tenure or occupation of Henry 
Roberts, as tenant to me of the fame, under a leaſe for 
twenty-one years, from Lady-day, 1783, to have and ts 
hold ſame eſtate, farm, lands, and premiſes, with the 
appurtenances, unto the ſaid John Denn and Richard Fenn, 
[their heirs and affigns for ever, as tenants in common 


and not as joint-tenants], F it is intended to make the 


71 joint-tenants, the words of the devije are to be ex- 
attly ſimilar till the beginning of the brackets, and then, in- 


flead of the words inſerted between them, ſay, [and the 


{urvivor of them, his heirs and aſſigns for ever, as joint- 
tenants, and not as tenants in common]. (e) And as to 
all the reſt, reſidue, and remainder of my real and copy- 
hold eſtates whatſoever, and whereſoever the ſame may 
ſituate, lying, and being, I do hereby give, deviſe, and 
ueath the ſame to my faid ſon, William Doe, to have 
and to hold the ſame to my ſaid ſon, William Doe, his 
cirs and aſſigns, for ever. witneſs whereof I the ſaid | 
ohn Doe have, to this my laſt Will and Teſtament, ſet 
and ſubſcribed my hand and ſeal, the zaoth day of March, 
in the year of our Lord 1783. 


S 243 
o Seid ut. 


er witneſſes. See page 7, &c. 
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Notes and Obſervations referred to in No. II. 


6 © To the aid R. D. his heirs and affiens, for ever.” 
| Thi are the "i and ſimple words ma tony for a man 


Z the fee-ſimple or entire property in freehold lands or houſes; 
without a poſſibility of diſpute or miſunderſtanding. See fur- 


hors Page 45. | | 
I) For and during the term of his natural life, &c.” By 
theſe words an eſtate is given to the ſon, in the lands, for 


long as he ſhall live, and by the words immediately following, 


the lands are given, by an executory-deviſe, to the grand- 
daughter in fee. See page 51. | 

| ( c) As to the A „ and effect of this ſurrender of copy- 
hold eſtates, ſee page 57. , 


(d) This is a deviſe of an eftate tail to the ſon, for an ex- 


planation of which, ſee page 46. 

e Theſe ſeveral forms of words will avoid all ambiguity 
in deviſes of lands to two or more LI and will clearly 
_ what eſtate the teſtator intends giving. See pages 31 

and 45. „„ 


Where a Will contains deviſes of lands only, there is no 
occaſion for the appointment of an executor, as is neceſſary 
in the caſe of perſonal eſtate; and where no diſpoſition is 


made by will of ſuch perſonal eſtate, the deceaſed is ſaid, as to 
that, to die inteſtate, and it will be diſtributed according to the 


rules laid down in the laſt chapter of the work. In the word 
lands, leaſehold eſtates are not meant or included, they bein 
part of the perſonal eſtate, and to be diſpoſed of or diſtribu 


dingly 


* 


( 


NUMBER Il. 
Republication of the foregoing Will. 


For the Occaſion, Reaſon, and Effet of this Republitati on, 
e | fee page 10. 8 


HERE As ſince the making and publiſhing of the 
above laſt Will and Teſtament of me the ſaid John 
Doe, I have purchaſed divers freehold lands, meſſuages, 
tenements, hereditaments, and premiſes, ſituate in the 
ſeveral counties of Hertford and Middleſex : Now I do 
hereby republiſh my ſaid laſt Will and Teſtament, and do 
_— declare that it is my deſire and intention, that the 
faid Will and Teſtament ſhall be good and valid, to all in- 
tents and purpoſes, as if the ſame had been this day ori- 
- 'ginally made and publiſhed; any act, deed, matter, or 
thing whatſoever, by me heretofore done, committed, or 
omitted, to the contrary thereof in any wiſe notwithſtand- 
ing. In witneſs whereof I have hereunto ſet and ſubſcribed 
my hand and ſeal, this iſt day of May, in the year of our 
Lord 1784. EO 


hy and ſealed by the ſaid teſtator, fn, 


ohn Doe, in the preſence of us, who __ 3 
at his requeſt, in his preſence, and in . 
the preſence of each other, have ſub- Jobn Doe. E 
ſcribed our names as witneſſes to the — 


above republication of his ſaid laſt 

Will and Teſtament. | 

To be executed in the preſence of, and 1. 70 by three , 
witneſſes, in the Game manner as the original Will. 


( up ) 


NUMBER IV. 


Form of a Will of perſonal Eſtate, containing, 


| . 4 Bequeſt of Money. to a Wife provided for by Marriage 
m P 1 


1 Sett ent. 
. Bequeſt of Houſehold Goods to her. 
3. Legacies to ſeveral Perſons for Mourning. 
4. Legacy to Executors for their Trouble. 
5. Devike of the Reſidue to Executors 2 Truſt, to inveſt the 
fame in the public Funds, for the Benefit of ſuch Children 
as the Teftator ſhould leave at his Death, the Intereſt to 
be applied towards their Maintenance and Education, and 
the 3 to be paid to the Males at twenty-one, and to 
the Females 
oy caſe of all their Deaths without Iſſue, the Intereſt ta 
be paid to the Teſtator's Brothers and Siſters. 
6. Deviſe of the Guardianſoip of Teſlgtor's Children to hes 
Mie and Executors. Os : 
7. Appointment of Executors. 
3. Clauſes to indemnify the Executors again/t all Expences and 
TE . CL 
9. Revocation of all former Wills, and Concluſion. 


* 


"THIS is the laſt Will and Teſtament of me John 
Smith, of the pariſh of St. Ann, Alderſgate, in the 
cw of London, grocer, who am in health, and of ſound 

. diſpoſing mind, memory, and underſtanding. Firſt, 
I commend my foul into the hands of Almighty God, who 
gave it, and my body I commit to the earth, to be decently 
-* —- and frugally trad 

©. executors herein after named; and as to all my worldly eſtate 
Þ.” whatſoever and whereſoever, wherewith it may pleaſe God 
do bleſs me, being all perſonal, I give, deviſe, and bequeath 
the ſame, after payment of my funeral expences, the expence 
of proving this my Will, and all my juſt debts, as herein after 
1. is mentioned: Whereas my dear and loving wife, Mary 
Smith, is already ſufficiently and handſomely provided 
for by ſettlement made on her at her marriage, and other- 
_ © wiſe, yet notwithſtanding the fame, and in token of the 
great affection which 1 have for her, I give and deviſe 
unto her my ſaid dear wife, the ſaid Mary Smith, the ſum 
of 5ool. of good and * money of Great Britain, — 

| : 3 


at that Age, or Day or Days of Marriage. 
ife for Life, and after her Death, the Principal to 


at the diſcretion of my executrix and 


ELD 


be paid to her within ſix months after my deceaſe, to and 
for her own uſe and benefit. Alſo, I give and bequeath 
unto my ſaid wife, the ſaid Mary Smith, all and ſingular 
my houſehold goods, books, plate, linen, china, furniture, 
and utenſils whatſoever, in and belonging to my dwelling- 
houſe, to and for her own uſe and benefit; and alſo the ſum 
of 20 guineas for a ring and mourning. Alſo, I give unto 
my three ſiſters, Elizabeth, Anne, and Jane Smith, and 
to my brother, Thomas Smith, the ſum of 30 guineas 
. each, tor a ring and mourning. Allo, I give unto Robert 
Porter, of Cheapſide, gentleman, and William Symonds, 
of the ſame place, linen-draper, my executors and truſtees, 
herein after named, the ſum of 50 guineas each, for the 
. trouble they may have in executing this my will. And 
laſtly, I give and bequeath all and fingular the reſt, reſidu 
and remainder of my eſtate and effects whatſoever an 
whereſoever, unto the ſaid Robert Porter and William Sy- 
monds, and the ſurvivor of them, and the executors and 
adminiſtrators of ſuch ſurvivor, upon truſt, to ſell and diſ- 
poſe of, collect and get in the ſame, and to inveſt the money 
_ ariſing from the ſaid reſidue, in ſome or one of the public 
funds of this kingdom, in the names of them the ſaid Robert 
Porter and William Symonds, or the ſurvivor of them, or 
the executors or adminiſtrators of ſuch ſurvivor, upon 
the truſts, and to and for the uſes, intents, and purpoſes 
herein after declared, of and'concerning the ſame (that is 
to ſay) upon truſt, that they do and ſhall apply the divi- 
dends and intereſt of the ſaid ſecurities, ſo as aforeſaid to 


e 1 or ſo much of the ſame intereſt and dividends 
as 


all, in the diſcretion of my ſaid truſtees, or the ſur- 
vivor of them, or the executors or adminiſtrators of ſuch 
ſurvivor, be thought proper and neceſſary, in and upon 
the maintenance and education of all and every ſuch child 
or children as I may happen to leave at my death, equally, 
ſhare and ſhare alike, until ſuch of them as ſhall or may 
happen to be males, ſhall reſpeCtively. attain their age or 
ages of twenty-one years, and until ſuch of them as may 
happen to be females ſhall reſpectively attain the ſaid age 
of twenty-one years, or day or days of marriage reſpec- - 
tively, which ſhall firſt happen; and when and as my 
ſaid children ſhall reſpectively attain their ſaid reſpective 
ages or days of marriage, then, upon truſt, to pay, aflign, 
and transfer the funds and ſecurities in which the ſame reſi- 
due ſhall have been fo inveſted, equally unto and amongſt 
all my children, who ſhall attain the ſaid age, or day or 
days of marriage, when and as they ſhall reſpectively attain 
the ſame; and in caſe there ſhall be only one ſuch chil 
whic 


9 


| $ my other 
any or either of the faid children ſhall happen to die, ſuch 


( ny ) 


which ſhall attain that age, or marriage as aforeſaid, the 
in truſt, 2 the ſame reſidue to ſuch only child, if al 


dren ſhall have died without iſſue. And in caſe 


of them as ſhall be males, before he or they ſhall reſpec- 


tively attain his, her, or their age of twenty-one years, and 


without iſſue, and ſuch of them as ſhall be females, before 
attaining the faid age, or their day or days of marriage re- 


a ſpectively, and without iſſue, then the parts or ſhares of 


him, her, or them ſo dying under age, unmarried, and 


without iſſue, ſhall go to and _— and be in truſt for 


the ſurviving child and children, and be equally divided 
between or among them, ſhare and ſhare alike, if more 
than one, and be payable when and as his, her, or their 


original parts or ſhares ſhall by virtue of this my Will be- 
come payable, and be liable to the fame contingencies of 


ſurviving to and among the ſurviving child or children, in 
caſe of the death of any other of the faid children in man- 
ner aforeſaid, as I have herein before directed, concerning 
his, her, or their original parts or ſhares. But in caſe it 
ſhall happen, that all the ſaid children ſhall happen to die, 
ſuch of them as ſhall be males, before they ſhall attain the age 
of twenty-one years, and without iſſue, and ſuch of them 
as ſhall be females, before attaining that age, or their days 
of marriage reſpectively, and without iflue, then and in 
ſuch caſe, I will and direct, that the faid Robert Porter and 
William Symonds, my faid executors, and the ſurvivor of 


them, and the executors and adminiſtrators of ſuch ſurvivor, 


ſhall from thenceforth ſtand and be poſſeſſed of ſuch reſidue, 
and the ſecurities fo to be purchaſed therewith as aforeſaid, 
and the dividends, inte and produce thereof, to, for, 
and upon the following uſes, truſts, intents, and pur- 
poſes ; that is to ſay, upon truſt, to pay the intereſt, divi- 
dends, and produce of the faid reſidue, unto my ſaid loving 


wife, Mary Smith, and her affigns, during the term of her 


* 
— 
* 


without iſſue, then, and in ſuch caſe, 
bequeath the faid reſidue, or the funds and ſecurities in 


natural life, and her remaining my widow, ſole and un- 
married, and from and after the death or marriage of my 


ſaid wife, Mary Smith, and in caſe of all my faid children 


dying as aforeſaid reſpeCtively, under age, unmarried, and 


which the ſame ſhall have been inveſted, equally, ſhare 


and ſhare alike, unto and amongſt my ſaid ſiſters and bro; 


give, deviſe, and - 


ther, their executors, adminiſtrators, and aſſigns, to and 


for their own uſe and benefit. And | do hereby deviſe the 
1 care, and education of my ſaid children, 
uring their minorities 5 aforeſaid, unto my ſaid loves 

| 4 m 


” * 
8 - » 
A 


„ 
wife, Mary Smith, and the ſaid Robert Porter and Wil- 


liam Symonds, and the ſurvivors and ſurvivor of them. 


But it is my will and deſire, that the guardianſhip. of my 


ſaid wife ſhall ceaſe on her marriage, and ceaſing to remain 
. my widow. And I do hereby nominate, conſtitute, and 


appoint my ſaid dear wife, the ſaid. Mary Smith, and the 
ſaid Robert Porter and William Symonds, executrix and 


. executors of this my laſt Will and Teſtament; Provided, and 


my will is, that my ſaid truſtees, andexecutrix andexecutors, 
herein before named, and the ſurvivor of them, and the 
executors and adminiſtrators of ſuch ſurvivor, ſhall and may 


at all times in the firſt place reimburſe and indemnify them- 


ſelves, herſelf, and himſelf reſpectively, and deduct and 
retain to themſelves, herſelf, and himſelf reſpectively, out 
of the ſaid truſt premiſes reſpectively, all ſuch coſts, charges, 


damages, and expences, as they or either of them ſhall or 


may at any time expend, lay out, and be put unto, for or 
by reaſon or means of all, any, or either of the truſts nereby 
in them repoſed ; and that neither of them ſhall be anſwer- 


| able for any loſs which may happen to any of the ſaid truſt 


hands, 


9. 


premiſes, unleſs ſuch loſs happen through his, her, or their 
wilful neglect or default, nor one for the other or others 
of them, nor for more monies than ſhall actually come to 
each of their hands 1 but each and every of 
them for his, her, and their own acts, deeds, receipts, 
neglects and defaults only, nor for any loſs which ſhall or 
may 8 by occaſion of depoſiting any money in the 

eeping, or cuſtody of any public or common 
banker. And I do hereby revoke and make void all former 


and other Wills by me at any time heretofore made, and 
| do declare theſe preſents only to be and contain my laſt 


Will and Teſtament. In witneſs whereof LI the ſaid John 
Smith, the teſtator, have to this my Will, contained in three 
ſheets of paper, ſet my hand at the bottom of each of the 
two preceding ſheets, and my hand and ſeal to this third and 
laſt ſheet,+ this 1oth day of May, in the year of our Lord 


1784. 


Signed, ſealed, &c. as in No. I. 


to be witneſſed by two wits John Smith. 
neſſes. ; 


leg ay | 
Jo a>exd 31 
———— 


+ See page 8. 
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2. A Deviſe to Executors 0 gool. Stock In Truft to pay the 


- 3. A. Deviſe F a Freebo 
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1 NUMBER V 
* a 5 N 2 * ** * 
33 * 5 * * 3 * b 


Form of a Will diſpoſing both of real and perſonal 


Property, Lands, Money in the Funds, Leaſehold 
Eſtates, &c. containing 


1. A Formal Hs 


Intereſt to Teſtator's Father during his Life, and after 
his Death to transfer 7 te a Brother of Teftator's. 
Flouſe to a younger Son in Fee. 
1 4 De of — Freehold —4 to the Teſiator's 
Daughter, being a married 3 for her own L 2 
erxclaſſve of her Huſband, for her Life, and after her 
Death to a Son of the Teflator's, in Tail. 


| 13" 4 of 6ool. thr Cents, the Intereſt to be Jun for 


the Education of Teflator's Son, till twenty-one 
. Age, when the Principal to be transferred to him. 


ears of 


A i F that the Executor may apply tool. in putting him 


D e Label Bf Life, and the 
» eviſe of a 7 ate to one for 6, a 
7 . Af ter 5 Death to his Son. / ife 


8. A Deviſe of a Yee held Farm, ſubject to an Annui, 
__ able 14% 40% ator's Widow. uy y pay- 


on the 


4 g. 4 Deviſe of an Annuity to the Te eftator”s Wi dow ed 
158 4 775 » charg 


. # 
74 ww 
* 

* 3 


eviſed Eſtate. 


I 1 A Power given to 10 Wife to frei or enter on the 


Lands charged with the Annuity, in caſe of Non- payment 
of the Annuity. 

11. Deviſe to Executors of 400l. in order to purchaſe an An- 
"nutty for the Life of a Brother Teſtator s, but the ſaid 
Annuity not to be ſold or Mn by hi in or if aſſigned to 
be forfeited. 


3 12. Dewiſe of 500l. the Bure to be paid to Tehtator's Niece 


till twenty-one, or Day of Marriage, if under that Age, 


8 * Pawer given 1 Executors to ſell Lands. 


14. 3 given to Executors to manage the Eftate and For- 
tunes of ” Teftator's Children during their Minorities. 


15. * | 


with Conſent. of T1 2 3 but in caſe of Death, ar 
3 Marriage? under Age without Conſent, ang to fink into 


* of 


. — 


£ — OOTY OI ** a. 
* ** * * * 


V 


25. 


16. 


17. 


18. 


19. 


( „ 
Epecifi Deviſes of Watch and Plate. 5 
eviſe to a City Company, for the Uſe of their Poor. 


Deviſe to a public Charity. 
8 of Executors, and Deviſe to them for their 
Trouble. : 


Deviſe of Reſidue. 


N THE NAME oF Gop, AMEN. I John Doe, of Iſling- 
ton, in the county of Middleſex, ſquire, being weak 

in body, but of ſound and diſpoſing mind, memory, and 

underſtanding, praiſed be God for the ſame, do make, pub- 

liſh, and declare this my laſt Will and Teſtament, in man- 

ner and form following: Firſt, I commend my ſoul into 

the hands of Almighty God, my Creator, hoping for a 


remiſſion of all my ſins by the merits and mediation of my 


Saviour Jeſus Chriſt; and my body I commit to the earth, 
to be decently interred, at the diſcretion of my executors, 


herein after named. And as to all my worldly eſtate, 


both real and perſonal, I give, deviſe, and bequeath the 


_ fame as follows: Firſt, I give and ages 7" unto my bro- 


ther, Benjamin Doe, of the pariſh of Saint Mary Somer- 
ſet, in the city of Lpndon, butcher, and John Williams, 
of the pariſh of St. George, Hanover-ſquare, in the ſaid 
county, pawnbroker, my executors herein after named, 


the ſum of pool. four per centum per annum conſoli- 


dated annuities, transferable at the Bank of England, in 
truſt that they my ſaid executors, and the ſurvivor of them, 
aad the executors and adminiſtrators of fuch ſurvivor, do 
and ſhall pay and apply the intereſt and dividends thereof 
(to be paid by them quarterly and every quarter) by even 
and equal portions, unto my father, Thomas Doe, of 
Bolton, in the county of York, during the term of his 
natural life, without any deduction whatſoever. And 
from and after the death of my ſaid father, I give and be- 
queath the ſaid ;ool. annuities unto my ſaid brother, Ben- 


* Doe, his executors, adminiſtrators, and aſſigns, for 


is own uſe and benefit. And I will that he and my ſaid 
other truſtee and executor, and the ſurvivor of them, and 
the executors and adminiſtrators of ſuch ſurvivor, ſhall 


. ſtand poſſeſſed of and transfer the ſame accordingly. Alſo 


I give, deviſe, and bequeath to my younger ſon, William 
Doe, all that my freehold meſſuage and tenement and 
—— wherein I now live, ſituate, lying, and being at 
Illington aforeſaid; to have and to 5 the ſaid meſſuage 

| or 


* 


(„ 


or tenement and premiſes to my ſaid ſon William Doe, 
his heirs and aſſigns, for ever. Alſo I give, deviſe, and be- 
queath all that my other freehold meſſuage and tenement, 
with the appurtenances, ſituate, lying, and being in the 
Lower Street, in Iſlington aforeſaid, and now in the poſ- 
ſeſſion of John Denn, as tenant thereof to me, unto my 
daughter, Charlotte Fenn, wife of Richard Fenn, of 
(&c. deſcribing him) to have and to hold to my ſaid 
daughter Charlotte Fenn, and her aſſigns, for and during 


the term of her natural life, without impeachment of 


waſte; and to have, receive and take the rents, iſſues, 
and profits of the ſaid meſſuage or tenement, with the ap- 


urtenances, to my ſaid daughter Charlotte Fenn, to and 
or her own ſole and ſeparate uſe and benefit, notwith- 
ſtanding her coverture. And it is my will and deſire that 


the ſaid meſſuage or tenement, and the rents, iſſues, and 


profits thereof, and the eſtate and intereſt of my ſaid 
daughter Charlotte Fenn therein, ſnall not be liable to the 
debts, controul, or engagements of her preſent huſband, 
the ſaid Richard Fenn, or of any other or future huſband; 
but that the receipts and acquittances of the ſaid Charlotte 


Fenn alone, without her faid preſent or any other or fu- 


ture huſband, ſhall be ſufficient diſcharges for the payment 


of the ſaid rents and profits, to all intents and purpoſes as 
if ſhe was fole and unmarried. And from and imme- 


diately after the deceaſe of my faid daughter Charlotte 


liam Doe, and the heirs of his body la 


min Doe and John Wi 


Fenn, I give, deviſe, and bequeath the ſame meſſuage or 
tenement, with the appurtenances, unto my faid fon Wil- 

tally to be be- 
gotten; and for default of ſuch heirs, then to my own 
right heirs for ever. Alſo I give and bequeath the-farmn 


600]. three per cent. anguities conſolidated transferable 


at the Bank of Eng — my fald executors Benja- 


and the executors and adminiſtrators of ſuch ſurvivor, in 
truſt to pay and apply the intereſt and dividends to grow 
due thereon from time to time, from and after my de- 


® By theſe words, ©* without impeachment of waſte,” the daugh- 
ter holds the houſe during her life as advantageouſly as ſhe could 
if ſhe had the fee-fimple, or whole property, not being anſwer- 
able to the heir, or perſon next in reverſion or remainder, for any 
damage done to it during her eſtate in it, or for any alteration of 


any kind which ſhe may think proper to make in the ſame, as ſhe 
would otherwiſe be. : | | 


ceale, 


ſiams, and the ſurvivor of them, 


n 


>, cutors ſhall, in their diſcretion, think fit. Alſo I give 


( 124 ) 
ceaſe, for or towards the maintenance and education of 
my ſon David Doe, until he ſhall attain the age of twenty- 
one years; and then in truſt that they my ſaid truſtees 
ſhall and do aſſign and transfer the ſaid 600]. annuities to 
my ſaid fon David Doe, his executors and adminiſtrators, 
Provided always, that it ſhall and may be lawful, and it & 

my Will, that my ſaid truſtees and executors ſhall and may 
| ſell and diſpoſe of a ſufficient part of the ſaid principal 
ſum of 600]. annuities, herein before intended for the be- 
nefit of my ſaid ſon David Doe, in order to raiſe a ſum 
not exceeding 100]. in money, to pay and apply the ſame 
in and towards the placing out of the ſaid David Doe an 
apprentice, or otherwiſe for his benefit during his mi- 
nority, in ſuch manner as they my ſaid truſtees and exe- 


and deviſe unto Samuel Hawkins, of Broad-ſtreet, Lon- 
don, merchant, all that my leaſehold meſſuage or tene- 
ment, with the appurtenances, fituate in Newgate-ſtreet, 
in the ſaid city of London, and now in the tenure or oc- 
cupation of William Humfries, and which I now hold by 
or under a leaſe from Nathaniel Harvey, Eſq. bearing 
date the fifth 3 April, 1769, for the term of ſixty- 
one years, from Lady-day, 1769; and all my eſtate, right, 
title, term, and intereſt of and in the ſame premiſes, with 
the appurtenances, to have and to hold to him the faid 
Samuel Hawkins, and his aſſigns, to and for his and their 
uſe and henefit, for and during ſo long of the remainder 
of the ſaid term of ſixty-one years, which ſhall be to 
come and unexpired at the time of my death, as he the 
ſaid Samuel Hawkins ſhall happen to live; and from and 
immediately after the death of the ſaid Samuel Hawkins, 
before the expiration of the ſaid term of ſixty-one years, 
I give, deviſe, and bequeath the faid leaſehold premiſes, 
with the appurtenances, to his ſon Richard Hawkins, his 
executors, adminiſtrators, and aſſigns, to and for his and 
their own uſe and benefit, Alſo I give and deviſe unto 
my ſon-in-law, the ſaid Richard Fenn, all that my free- 
hold farm, lands, and premiſes, with the appurtenances, 
ſituate, lying, and being at Croydon, in the county of 
Surrey, and now in the occupation of John Cullingham, 
as tenant thereof, to have and to hold the ſaid farm, lands, 
and premiſes to him the ſaid Richard Fenn, his heirs and 
aſſigns, for ever; ſubject nevertheleſs to, and charged and 
chargeable with the annuity, yearly rent, or ſum 0 zol. 
. ercin 


Ei 


| herein after mentioned and deviſed to my dear wife Mary 
g. Doe. And I do hereby give, deviſe, and bequeath unto 
my dear wife Mary Doe, and her aſſigns, for and during 
the term of her natural life, one annuity, or clear yearly 
rent or ſum of zol. of lawful money of Great Britain, 
free and clear of and from all taxes and deductions what- 
| ſoever, parliamentary or others. The ſaid annuity to be 
chargeable and charged on and ifluing and payable out of 
the ſaid farm, lands, and premiſes at Croydon aforeſai 
herein before given and deviſed to my ſon-in-law Richard 
Fenn; and to be paid and payable by him the ſaid Richard 
Fenn by four even and equal quarterly payments, (that 
is to ſay) on the Feaſt Days of the Annunciation ef the 
Bleſſed Virgin Mary, the Nativity of St. John the Bap- 
_ tiſt, Saint Michael the Archangel, and the Birth of our 
Lord Chriſt, in every year: the firſt payment thereof to 
begin and be made on ſuch of the ſam feaſts as ſhall firſt 
— next happen after my deceaſe. And I do hereby 
charge and ſubject the ſaid freehold farm, lands, and pre- 
mifes laſt mentioned to and with the payment of the ſaid 
© 10. annuity, yearly rent, or ſum of zol. accordingly. And 
it is my will and deſire, that in caſe the ſaid annuity or 
yearly rent or ſum of gel. or any Part thereof, ſhall at 
any time during the life of the (aid Mary Doe be behind 
or unpaid by the ſpace of twenty days next over or after 
any or either of the aforeſaid feaſts or days of payment 
whereon the ſame is herein before directed to be paid as 
aforeſaid, being lawfully demanded, that then ang ſo often 
it ſhall and may be lawful to and for my ſaid witc, and her 
aſſigns, to enter upon the ſaid farin, lands and premiles, - 
hereby charged with the ſaid _— as aforeſaid, and to 
diſtrain for the ſame annuity, or for ſo much thereof as 
hall be ſo in arrear; and the diſtreſs and diſtreſſes then 
and there found to detain and keep, until ſhe ſhall be 
5 fully paid and ſatisfied all ſuch arrears of the ſaid annuity, 
with coſts and charges in and about the making and keep- 
ing the ſaid diſtreſs for the ſame. And in caſe the ſaid 
annuity, or any part thereof, ſhall be behind and unpaid 
for the ſpace of forty days next after any of the ſaid days 
of payment whereon the ſame ought to be paid as afore- 
val. that then and ſo often it ſhall and may be lawful for 
my ſaid wife, and her affigns, to enter into and enjoy all 
and ſingular the premiſes hereby charged with the faid 
annuity as aforeſaid, and $0 receive and take the 7 — 
, | "A 5 f a ues, 
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1 
iſſues, and profits thereof, to and for her and their own 
uſe and benefit, until ſhe or they ſhall be therewith and 
thereby paid and ſatisfied, or until the perſon or perſons 
who ſhall be then entitled to immediate poſleſſion of the 
ſaid premiſes ſhall pay, — and diſcharge unto my ſaid 
wife, che ſaid Mary Doe, all the arrears of the ſaid an- 
nuity, and every part thereof, incurred before, and that 
ſhall incur during ſuch time as ſhe ſhall receive the rents, 
iſſues, and profits thereof, or be entitled to receive the 
ſame, by virtue of ſuch entry, to be made as aforeſaid ; 
together with all her coſts e and expences what- 
ſover to be laid out and ſuſtaine by reaſon of the non- 
payment thereof, or for any part thereof.“ Alſo I give 
and bequeath unto my ſaid executors and truſtees, the ſaid 
Benjamin Doe and John Williams, the ſum of 400l. of lawful 


money of Great Britain, in truſt that they, or the ſurvivor of 


them, or the executors and adminiſtrators of ſuch ſurvivor, 
do and ſhall, immediately on my deceaſe, lay out the ſame at 
his and their diſcretion, in the purchaſe of an annuity for the 
life of my brother William Doe, to be well ſecured; and then 
to pay the ſaid annuity quarterly, by equal portions, unto 
my ſaid brother William Doe for his life, for his own uſe 
and benefit. But I will that the ſaid annuity ſhall not be 
ſold, affigned, or in any wiſe diſpoſed of, or incumbered, 


by the ſaid William Doe. And in caſe the ſaid William 


oe ſhall fo ſell, aſſign, or incumber the ſaid annuity, I 


will that the ſame ſhall fink, and go into the reſidue of 


my eſtate, and ſhall be diſpoſed of as is herein after men- 
tioned, with reſpect to the ſaid reſidue. And J alſo give 
and bequeath unto my ſaid executors, the ſaid Benjamin 


Doe and John Williams, the farther ſum of 5ool. of the 


faid three per cent. per annum conſolidated annuities, in 
truſt that they, and the ſurvivor of them, and the execu- 
tors or adminiſtrators of ſuch ſurvivor, do and fhall pay 
and apply the intereſt, dividends, and proceeds thereof 
unto and towards the education and maintenance of my 
niece Mary Doe, «daughter of my late brother Stephen 
Doe, until ſhe ſhall attain the age of twenty-one years : 
and when ſhe ſhall attain that age, on truſt to aſſign and 
transfer to her the ſaid 5ool. annuities, for her own uſe 


This remedy by diſtreſs is proper to be purſued in caſe of 
non-payment of an annuity charged on lands. The clauſe giving 
the annuitant power to enter and take the rents may be uſeful in 


eaſe no ſufficient diſtreſs can be found on the premiſes. 


and 


Dormance of this my Will, an 


© a6p, ] 


and benefit. Provided nevertheleſs, in caſe my ſaid niece. 
| ſhall marcy under that age, without the conſent in writing 
of my ſaid truſtees and executors, or the furvivor of 
them, or in caſe of her death under that age, although 
_ ſhe may be married, unleſs by the conſent herein after 
mentioned) I will that the faid cool. annuities do ſink, 
and Ly into the reſidue of my eftate herein after men- 
tioned. But it is my Will, and I do hereby declare, that 
in caſe my ſaid niece ſhall marry before ſhe attains her 
age of twenty-one years, provided ſuch marriage be 
with ſuch conſent in writing, that then my ſaid truſ- 
tees and executors, and the ſurvivor of them, and the 
executors or adminiſtrators of ſuch ſurvivor, may and d 
immediately on ſuch marriage, aſſign and transfer the id 
laſt mentioned 500l. annuities to the ſaid Mary Doe, or as 
ſhe ſhall direct or appoint. Alſo, I will and ordain that 
my ſaid executors, the ſaid Benjamin Doe and John Wil- 
liams, and the ſurvivor of them, and the executors ar” 
adminiſtrators of ſuch ſurvivor, for and towards the per- 
| d in order to raiſe money for 
the payment of my debts, and of the ſeveral legacies con- 
tained herein, ſhall and n pl with all convenient ſpeed 
after my deceaſe, bargain, l, and _ in fee-fimple, 
all thoſe my freehold lands and premiſes, ſituate at Stock- 
well, in the county of Surrey, and now in the ſeveral 
tenures and occupations of, &c. (the tenants) for the 
doing, executing, and perfect finiſhing whereof, I do by 
theſe preſents give to my faid executors, and the ſurvivor 
of them, and to the executors or adminiſtrators of ſuch 
ſurvivor, full power and abfolute authority to grant, alien, 
| * ſell, convey, and aſſure all the ſame freehol 
lands and premiſes, to any perſon or perſons, and their 
heirs, for ever, in fee-ſimple, by all and every ſuch lawful 
ways and means in the Jaw, as to my faid executors, or 
the ſurvivor of them, or the executors or adminiſtrators _ 
of ſuch ſurvivor, or to his or their counſel learned in the 
os al ſeem 1 K — £0 * devi 6 7 A 
NA · raa of tne children, ſee clauſe 5 0 Oo. IV. lo 
| do — impower, and direct my ſaid executors, 
and the ſurvivor of them, and the executors or adminiſ- 
trators of ſuch ſurvivor, from and after my deceaſe, until 


all my aforeſaid children ſhall reſpectively attain their ſe- 


veral and reſpective ages of twenty-one years, to manage 
and improve the eſtate and fortunes of my faid children, 
reſpectively by me herein before given to them, erden 


5 : 
tively for their and each and every of their uſe and bene. 


fit. And to leaſe all or any part of the freehold or leaſe- 


hold eſtates, which they or any of them ſhall be entitled 


unto, under this my Will, or otherwiſe : and to lend and 


place out upon good ſecurity or ſecurities, at intereſt, or 


otherwiſe improve, according to his or their diſcretion or 
diſcretions, all or any part of the monies belonging to or 
ariſing from the ſaid eſtates and fortunes of all or any of 
my ſaid children reſpectively; and to pay unto and ac- 
count with all my ſaid children reſpectively for all ſuch 


rents, intereſt, produce, and improvements, as ſhall ariſe 


from or be made of or produced by their ſaid eſtates, mo- 
nies and fortune, hereby given and deviſed to them re- 


| ſpectively, when and as they ſhall reſpectively attain his 


or their age of twenty-one years. | For a clauſe to in- 
demmfy the executors againſt expences and laſſes, which 


| 36 be inſerted in this place, ſee before, clauſe 7 and 8 of 
15 0 


| 16. 


. 


18. 


o. IV.] Alſo I give and deviſe to my ſaid ſon. David 
Doe my gold repeating watch, and my two-handled ſil- 
ver cup, with my arms and creſt engraven thereon. Alſo 
1 give to my ſon William Doe my ſilver coftee-pot and 
ſtand. Alſo I give to the ſaid Benjamin Doe and John 
Williams a mourning-ring, of the value of one guinea, 
each. Alſo I give and deviſe to the Maſter, Wardens, 
Aſſiſtants, and 3 of the freemen of the art or 
myſtery of Painters, otherwiſe Painters Stainers, within 
the city of London and the ſuburbs and liberties thereof, 
of which company 1 am a liveryman, the ſum of 100]. 
for the uſe of the poor of the ſaid company; the ſame to 


be paid and diſtributed among the poor of the faid com- 


pany, at the diſcretion of the Maſter, Werdens, and 
Court of Aſſiſtants of the ſaid company, for the time be- 
ing. Alſo I give to the Preſident, Treaſurer, and Gover- 
nors of Chriſt's Hoſpital, London, the ſum of pool. for 
the uſe of the faid Hoſpital; the ſame to be paid within 
ſix months after my deceaſe*. And I do hereby make, 
ordain, nominate, conſtitute, and appoint my faid bro- 
ther, the ſaid Benjamin Doe, and the ſaid John Williams, 
and the ſurvivor of them, executors and executor of this 
my laſt Will and Teſtament. And I do hereby give and 


In all deviſes to bodies corporate, as companies, hoſpitals, 
&c. it is proper to be accurately informed of the corporate name 
by which they are incorporated, and to deviſe to them by that 


name agecording]y. 


bequeath 


_— ( 129 ) 2 


= > bequeath to my ſaid executors and truſtees the ſum of 
col. each, in conſideration of the pains and trouble they 
0, will have in the execution of this my Will. And finally, 
2s to all the reſt, reſidue, and remainder of all my eſtate 
and effects, real and perſonal, whatſoever and whereſo- 
© ever, not herein before otherwiſe effectually diſpoſed of, 


1 


1 . after payment of my debts, legacies, and 3 AF 


And other charges and deductions as aſoreſaid 1 do give, 
deviſe, and bequeath the fame unto my eldeſt ſon John 
wy Boe, bis heirs, executors, adminiſtrators and aſſigns, for 


. 
A 
e 95 


Witness, &c, as in No. IV. 


"I > „ 


To be witneſſed by three witneſſes. 
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ever, to and for his and their on uſe and benefit. lITi;n; < 
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| pretation. any real Eftate 
muſt, as 


linen-draper, have made and du 


Will and Teſtament in writing, bearing date the 1oth 


March, 1783 ; now I do hereby declare 
be a codicil to my faid Wi 1 


annext thereto, and to be taken as port 


hereby give and bequeath to my ſon, 


Form of a Codicil. 
by a Codicl ny Bey uefls or 72 deſſtions 2 7 


be cies giu 
in the room von if efron in he ST, e whe where | 
rs of conſiderable importance 1 5 472 h better to make 


Il; which is a leſs liable t 

which 1 _ 7 Hap 50 
as a Will, atteſied rd <2 
VV HEREAS I Richard Roe, of Fleet-ſtreet, Lo 


ly executed m 
vor 
is preſent writing 
direA the fame He 
thereof; and I do 
ard Roe, in m faid 


Will named, the further ſum of zool. in addition to what I have 


22 him in and by my ſaid Will: And 
5 my faid Will, give — bequeath unto 


100l. now I do hereby revoke the ſaid 


whereas I did in and 
1 Fenn, the ſum 
and do give 


unto him, the ſaid John Fenn, the ſum of to. and no more; 


and I do hereby ratify and confirm my ſaid W 
other ou articulars thereof. In witneſs whereof I 
oe 


chard 
5 E e in the year of our 


Si ed, pub] and declared, 

ſaid 8 Roe, as 

— for a codicil, to be annext to his 

laſt Will and Teſtament, and to be 

ey as part e in the preſence 
of us. 


Two Witneſſes. 


have, to this codicil, ſet IL 


in all the 

ſaid Ri- 
hand and ſeal, this 
d 1783. 


Richard Roe. Ji 
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NUMBER VI. 
A Nuncupative Wills. 
mee gra wines, Teſtament of Richard Re, late 


of Fleet- n, linen-draper, . ee de- 

. clred — ' wo —— * iſt day of January, 1784. 

F, CM (here — the very words ſpoken by 

3 N e words, „ 
eſſect, the aid deceaſed declared in the preſence of us the 

witneſſes whoſe' names are hereunto ſubſcribed, with an inten- 

dom that the fame ſhould ſtand for and be his laſt Will and 


Testament; and he the ſaid Richard Roe bid us the witneſſes, 
er n of us, bear witneſs thereunto. | 


= T6 be ſigned by three witneſſes 
=p cc: „ preſent at the making of ſuch 
| 5 85 e * Will. 


® See * I. page 3. 
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NUMBER. VIII. 
Form of an Inventory to be exhibited by the Exe. 
cutor or Adminiſtrator of the Goods and perſo- 


nal Eſtate of the deceaſed, purſuant to the Oath 
and Bond entered into at the Time of A 


Probate or Adminiſt ration. 


True and perſect Inventory of all the Good, Chattels | 

Wares, and Merchandizes, as well moveable as not 
moveable, and other perſonal Eſtate and Effects of John Doe, 

f late of the pariſh of „in the county of , In the 
dioceſe of - , Gentleman, deceaſed, made by us whoſe 
names are hereunto ſubſcribed, the m_ "_ of June, in the 
year of our Lord 1785. 


LT jd. 
The purſe and in apparel wk the 10 de- 

ceaſed - - 20 00 
\ 200l. _ per cent. conſolidated Bank annuities, in | oh 
4 the books of the Bank of England, in the name \ 

4 of the ſaid deceaſed, at 553 = - --110 15 0 

N Horſes and harneſs — er } to 3 © © 
Horned cattle, viz. 2 cows and 3 rs re Red 40 00 

* 40 ſheep = _ = = oo ©.» 30 £0 

4 20 fine % =« 3 „ 
4 Founry | © | VV 


Corn & growing at the time of his FER -. - 10. 0.0 
Hay and corn in his ſtables and outhbuſes — 10 © © 
Ploughs, ores, waggons, and other e TT” 
of huſband - 23 45-0 
Plate, — goods, and farnituÞ; | - 50 00 
One leaſe for 21 years, from ca el 1779, of 
the houſe in which the dece ed, reſided at the 
time of his death 20 0 0 
Rent in arrear, due to 5 ald 888 the time 
of his death, from the tenakts of ſundry os 
ſituate (&c. deſcribing them) 4 33 10 
Other debts due to the deceaſed - 3-- 130z15 © 


—ů—— 


Total — 518 18 9 
Other debts due to os deceaſed b but ſuppoſed to 


be irrecoverable — 16 50 
Debts owing by ho ttt #731. 1 . 
Appraiſed by us the day and year above 8 
Jour DENN. 


ICHARD FENN, 


13 


NUMBER IX, 


* the aQs 9 20 Gro. 3 3. 4 10. 1 73 
the following ſtamps are impoſed on all diſcharges for 
gacies, in proportion to the value. 


5 L. ks 
On all diſcharges for legacies „ 
Of or under 20l. a ſtampt duty of o 5 | 
6... Above zol. and under 1ool. — o 100 * 
ih Of 100l. and under 200l. — 2 0 
NG 15 Of od. and under zool. ö 


——— UE 


And 'Y in roportion, the ſtamp bei ul. for every hun- 
Y rod, and i]. — ng 


N 5 c 3 2 | 7 bo 3 „ 
„% - As on a legacy of ' 10001; ! — 1 | 1 
5 ³˙Qmj ̃ĩ V - of! © 1 ay dr © N 
4 . a 


The above men are alſo, b the dune act, impoſed on 4 
barges iven for any part of the perſonal eſtate diſtributed 
under the te of diſtributions, where there is no Wil. 


But the wits, children, and grandchildren of the teſtator or 
| inteſtate, are exempted from the duties impoſed by the latter * 
ct, and are only chargeable with the e duties, viz. 


; 1 4. 4 

Av For any ſum under 20l. he = M 

=_ 7: Of 20l. and under tool. .:-: 55 0 
4 £ 100l. and upwards — 1 0 2 
* 


80 "I they are not in any caſe ſubject to a higher ſtamp 
-duty than 1]. though the legacy given to them, or their ſhare 
a the EI eſtate, may be conſiderably more than 1001. 


— 
_ OT 2 e He 


5 . 
. 
e, 5 


N U M- 


(1 
NUMBER X. 

The following are the Expences of obtaining Pro- 
bates of Wills, or Letters of Adminiſtration to 


Inteſtates, as ſettled by an eminent Proctor, 
June 2788. . . .. 


Where the Value of thel Le common Form.] By Commifion. 
| Goods is n, ̃ ü 
: 4 4 Admi ſo 
— ——— — « 
, | 4. 4. d. = r. d. 
EP”. Under pl. 0 17 oo 18 © 
. zl. and under 6l. 110 8: 
Gl. and under zol. 1 
—-. SF. cl. and under 100l. 9 3 19 8 
22 9 —— 1col. and under 3ool. 9 6 13 0 
. „ geol. and under Gol. 16 6 8 19 8 
5 /0 — G col. and under 1000]. | 19 10010 3 © 
6. % oe n. 3 211 6 4 
| 

} 

| 

fellowing are the Fees. | 
Under «|. 0 o 14 o 
s]. and under 20l. 2 .9 © 
20l. and under 4ol. 6]2 3 0 
4ol. and under 60]. Gaz 70 


„ Commiſſions are neceſſary. where the executors or admi- 
niſtrators are ill, or live in the country; and the probate or 
adminiſtration is grantable in the Prerogative Court in Lon- 
don: and the executor or adminiſtrator does not perſonally 
as ä 

The above fees — only ſuch Wills as are very ſhort; 
for if the Will exceeds three or four ſheets (containing ninety 
words in each ſheet) the expence will be more, increaſing at 
the rate of about two ſhillings for every ſuch ſheet, 


- P22 1 * % . * 
24 =P EW, eee Clo 14 ct . a No 
| . 7 1 
| N. I N I 8 
| * + TE 
. : OF «4 | ** Mo * . "» * 8 
— | | 
* PL > 4 < / 4 f s. FR 
On "HF 74 þ 8 0 
8 7 ; ? 
w oi PR. RY * 7 987 Q | 9 
P © . : ' ” 4 a 


